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Current Copics. 

The selection by the American Bar Asso- 
ciation of the Hon. Frederick W. Lehmann, 
of St. Louis, Mo., as president of that organ- 
ization for the ensuing year is one that can- 
not be too highly commended. Mr. Lehmann 
been active and influential for many 
years as a member of the Association and has 
taken a prominent part in all the proposed re- 
forms undertaken by the organization. He 
is a fine example of the best sort of trans- 
planted citizen, for while not a native of this 
country—his birthplace having been in Ger- 
many—he takes rank with the best and 
ablest of our native born citizens. Learned 
in the law, singularly well equipped by talent 
and experience, honest, energetic and virile, 
he is certain to make an ideal president in 
We con- 
gratulate the Association upon its choice, and 
predict a most successful administration un- 
der President Lehmann’s guidance. 


has 


this representative organization. 


One of our lay contemporaries printed the 
following in a recent issue under the heading, 
“A murderer logically exceuted ”: 

“Last Tuesday the sheriff at Pottsville, Pa., pre- 
sided at the public execution of a murderer, He sent 
out 500 invitations to the show and had the gallows 
so placed that whoever would might witness the 





death struggle of the condemned man. The reason 
for this publicity was the hope of the sheriff that 
the sight of an execution might so impress the for- 


eign, especially the Slavonic, elements that the num- 
ber of murders occurring in that region will be re- 
duced. This action of the sheriff is entirely logical 
and consistent with the only possible excuse for cap- 
ital punishment—that is, that it serves as a warn- 
ing against the crimes for which it is the penalty. 
To execute a murderer in a carefully guarded apart- 
ment, with only a dozen or so selected guests to wit- 
ness the affair, and to trim down the newspaper re- 
ports to the barest skeleton, may be very proper and 
considerate, but it is also one of the wildest of ab- 
surdities. We agree that a public execution is bru- 
talizing and demoralizing, but it is also severely 
logical. Private executions are a refinement of cold- 
blooded judicial murder, absolutely indefensible from 
any possible point of view.” 


This, of course, is one person’s opinion on 
the subject of capital punishment, but there 
is room for others. It is intended to preju- 
dice the public mind against the execution of 
murderers and in favor of the substitution of 
life imprisonment. We only print it for the 
purpose of adding that one of the strongest 
arguments in favor of the present system is 
omitted, viz., the removal of dangerous 
criminals as a protection to society. In that 
view, the private execution of condemned 
murderers is entirely proper and justifiable. 


In view of the advanced ages of several 
members of the Supreme Court of the United 
States, and the consequent probability of a 
number of vacancies occurring either by vol- 
untary retirement or death, the present com- 
position of the court becomes a matter of con- 
siderable interest both to the legal profession 
and to the public. It will be remembered that 
appointments are made by the President by 
and with the advice and consent of the Senate. 
The following shows the membership of the 
court, the year of birth and the year of ap- 
pointment : 


Born. Appt’d. 
dobm M. Wiavien. 23... 06 dees 1833 1877 
Melville W. Fuller............. 1833 1888 
a a. 1837 1889 
Rufus W. Peckham............. 1838 1895 
Oliver W. Holmes...........5.. 1841 1902 
Joseph W. McKenna............ 1843 1898 
Haward D. White....... 000608: 1845 1893 
Went. B. GR. ca ctiiiens 1849 1903 
William M. Moody............. 1853 1906 
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The judges of this great tribunal are ap- 
pointed for lite, but by the terms of the stat- 
ute they may retire with full pay when they 


reach the age of 70, provided they have served 


ten years on the bench of the eourt. It will 


be seen that four justices, viz., Chief Justice 
Fuller and Associate Justices Harlan, Brewer 
and Peckham are eligible for retirement, and 


that two more, Justices Holmes and Me- 
Kenna, will be eligible for retirement before 
the close of the administration which begins 
on the 4th of next March. The fact is pointed 
out by a contemporary that retirements have 
been infrequent; that while twenty-six jus- 
tices have been appointed since the Civil War 
only seven have exercised their rights and 
laid aside their judicial duties. Only two 
retired justices are now living—QJustice 
Brown, who left the bench in 1906, and Jus- 
tice Shiras, who retired in 1903. In addi- 
tion to the possibility of voluntary retirement 
there is also the probability of vacancies oc- 
curring by reason of death during the next 
four years, among men whose average age is 
67 years. In view of all these facts the im- 
portance of the pending presidential election 
becomes apparent. 


The construction of the constitutional guar- 
anty to an accused of the right to be con- 
fronted by the witnesses as including right 
of cross-examination, is the vital question in 
the case of Wray v. State, 45 Southern Re- 
porter, 697, recently decided by the Supreme 
Court of Alabama. While accused was on 
trial for murder, a witness who was extremely 
ill was brought in on a cot. The court re- 
fused to allow a general examination on the 
ground that it would be inhuman, and per- 
haps result fatally, but granted the request of 
the State to ask just one question. Accused 
was not refused the right to cross-examine, 
but the Supreme Court held that he could not 
be compelled to take the risk involved in do- 
ing so, and reversed the judgment of convic- 
tion secured in the lower court. 





A passenger, having boarded a train, ten- 





dered the legal fare to the conductor, explain- 


en 
ae 


ing that the office was not open in time for 
him to procure a ticket. The conductor re- 
fused the fare, and demanded one much 
larger, which the passenger refusing to pay, 
was ejected. It appeared that the train was 
one chartered for an excursion, and that no 
tickets were sold nor fares collected, excep 
at the instance of the one chartering it, 0; 
which fact plaintiff was ignorant. ‘The Sv- 
preme Court of South Carolina in Kirkland 
v. Charleston & N. C. Ry. Co., 60 Southeast- 
ern Reporter, 668, held that the railroad 
could not divest itself of duties to the public, 
and, not having apprised plaintiff of the char- 
acter of the train before entering, it was 
bound to carry him for the regular fare. 





20: 
Respondent Disbarred. 





BRIBERY OF CLERK OF CouRT TO SECURE RELEASE OF 
PERSON CHARGED WITH CRIME WITHOUT TRIAL. 
AND DISCHARGE OF BAIL FROM LIABILITY. 





New York SuPREME CouRT—APPELLATE DIvIsion— 
First DEPARTMENT. 
July, 1908. 





Present—Hons. GrorcE L, INGRAHAM, CHESTER B. 
McLAUGHLIN, JOHN ProcTroR CLARKE, James W. 
HovuGHTon and Francis M. Scort, JJ. 





In the Matter of Frank A. K. BoLanp, an attorney. 





Application to disbar the respondent. 

Walter Alexander, for petitioner; David McClure, 
for respondent. 

Perk CuRIAM.—The relation between the respond- 
ent, who was a member of the bar, and one Mase, 
who was an assistant to the clerk of the Court 
of Special Sessions, and the deposition made by 
the respondent in a criminal proceeding against 
Mase before a magistrate having been brought 
to the attention of the Association of the Bar 
it presented the matter to the court. The re- 
spondent submitted an answer and it is upon that 
answer that the proceeding is disposed of. The re- 
spondent appeared before Magistrate Crane in the 
City Magistrate’s Court, and at the request of the 
district attorney made a deposition in a criminal 
prosecution against Mase. <A copy of that deposi- 
tion is annexed to the petition of the Association of 
the Bar and that the respondent swore to that de- 
position is admitted. The respondent also admitted 
in his reply to the association that this deposition 
contained a true statement concerning the matters 
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therein set forth. By the respondent’s answer to the 
court it appeared that he was admitted to practice 
on the 19th of July, 1895, as an attorney and coun 
selor at law in the courts of this State, and since 
that time has been engaged in the active practice of 
his profession in the city of New York; that in the 
1906 two 
were filed in the Court of Special Sessions; that the 


spring of informations against Holmes 
trial of Holmes was adjourned from time to time to 
the 8th day of October, 1906, on which day the re- 
spondent appeared therein under a_ retainer by 
Holmes’ sureties as appearing for Holmes, presented 
the a letter from to of the 


sureties and requested an adjournment of the trial, 


to court Holmes one 
whereupon the court on the respondent’s motion ad- 
journed the trial to November 2, 1906; that on the 
8th day of October, 1906, or shortly thereafter, Her- 
bert Mase, an assistant to the clerk of the Court of 
Special Sessions, whom the respondent had known tor 
some time, asked the respondent what he intended to do 
with these cases, and respondent replied that he in- 
tended to try them; that Mase then told the re- 
spondent that on a previous occasion the court had 
expressed its intention to discharge the bail or dis- 
miss the cases because of the failure of the People 
to have suflicient evidence; that he would be glad 
to help the respondent in the cases and added that 
he (Mase) had had the cases adjourned until No- 
22, that if the re- 
spondent should be unable to secure the presence 
of Holmes on that date that respondent should let 
Mase know and he could probably be of assistance 
to him. 





vember instead of November 2; 


That up to this time no reference had been 
made by or to said Mase in relation to the payment 


of any money to him or to any other person, nor 
did Mase mention or in what manner an ad- | 
journment of the case had been had or in what} 


how 


manner he could help the respondent, but respondent | 
assumed that such adjournment had been obtained | 
in the regular and ordinary way under the order of | 
the court, but Mase had stated to the respondent 
that he (Mase) had had the eases adjourned; that 
on another occasion prior to November 22, 1906, 
when respondent was in the court room Mase asked 
respondent how he was getting along with these 
cases and again suggested that if he (Mase) were 
notitied in advance of the trial he might be of some 
help to the respondent, and from this inquiry and 
the suggestion respondent assumed that Mase re- 
ferred to the possibility of another adjournment be- 
ing sought and that it might be probable that Mase 
might be of assistance in obtaini:g an adjournment. 
We have thus the respondent’s own statement that | 
Mase had told the respondent that he had procured } 
the adjournment of the cases from November 2 to| 
November 22; and that Mase had suggested that he | 
could be of assistance in obtaining a further ad- | 


journment if one was desired by the respondent. So; 





there was present in the respondent’s mind the desir- 
ability of obtaining Mase’s assistance of a further 
adjournment of the trial of the criminal charge 
against Holmes. Subsequent to this last interview 
and in the early part of November, Mase met the 
respondent in the court building and while speaking 
of the cases said that for his assistance to respond- 
ent in the cases he ought to nave $2U0 if the bail 
should be discharged, and added that he (Mase) 
would have to see another party. Respondent says 
in his answer that he made no promise of any money 
or gave Mase any intimation of any disposition on 
respondent’s part to pay any money. It is not pre- 
tended, however, that the respondent refused to en- 
tertain the proposition or repudiated the idea, which 
seems to have been clearly in the minds of both 
parties, that for such assistance as Mase should 
render to the respondent he was to receive compen- 
sation. The respondent then states that on or about 
the 22d of November, 1906, the date to which re- 
spondent had understood the trial of the cases had 
been adjourned, the respondent appeared in court 
and was told by Mase that the court had discharged 
the bail in the cases, and when respondent asked 
how that had occurred without the usual notice to 
the sureties Mase said that the cases had been or- 
dered on the calendar for an earlier day than No- 
vember 22; that Mase did not tell respondent nor 
did respondent have any knowledge or information 
or expectation of any kind that the placing of the 
cases on the calendar in advance of November 22, 
1906, and the discharging of the bail by the court had 
been accomplished in any way except in the regular 
manner and by the court’s direction. But the re- 
spondent knew that although the cases had been 
set down for trial by the court for November 22, 
1906, the cases had been ordered on the calendar 
for an earlier date than November 22, without any 
notice to the sureties; and this statement of Mase 
was followed by a demand by Mase for a payment 
of the $200 “for his assistance in the cases.” Mase 
at that time said he thought he ought to have $200 
and respondent thereupon asked Mase if he would 
be satisfied with $150, to which Mase assented; that 
respondent paid him $10 on that day and on an- 
other day gave his $140, both payments being made 
at the court building in which the court was held 
of which an assistant clerk. The re- 
spondent says that at no time did Mase tell respond- 
ent that Mase could or would get the bail dis- 
charged provided the money was paid; but Mase, an 
assistant clerk of the court, had tendered his as- 
sistance to the respondent and demanded for such 
assistance the payment of $200, and when, by a 
method which on its face appeared irregular, Mase 
announced to the respondent that the person charged 
with the crime had been discharged on his own 
recognizance and the sureties released, the respond- 


Mase was 
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ent without demur or objection paid Mase $150, 
which was one-half of the fee that he had received 
from his clients. The respondent further states in 
his answer that he did not at any time enter into 
an arrangement or understanding with Mase whereby 
any improper action whatever was to be taken by 
or for him or any other person in connection with 
the cases, nor was any such action hinted at, and 
nis sole object in making payment of the money 
which was paid to Mase was to meet the demand 
of Mase for compensation for what respondent 
deemed to have been a friendly interest in the mat- 
ter. Why the respondent should have deemed it 
aavisable or proper to pay to a clerk of the court 
ene-half of the fee that he had received in the case 
for defending a person charged with the commission 
of a crime is not explained, and there can be but 
one conclusion drawn from the respondent’s own 
statement—that Mase, a clerk of the court, offered 
to assist the respondent in relation to the trial of 
this person or the proceedings preliminary to the 
trial, and for this assistance Mase would expect to 
be paid a sum of money by the respondent, and that 
the respondent upon what was considered to be the 
termination of the proceedings and the release ot 
his clients from the obligation as bail, paid to Mase, 
the clerk, $150. 

A copy of the deposition of the respondents before 
the magistrate, to which allusion has been made, is 
annexed to the petition of the Association of the Bar. 
Iu that deposition the respondent testified that while 
respondent was in the court room or immediately 
outside thereof, on the 8th of October, 1906, one 
Herbert Mase, to the respondent known to be an 
assistant to the said clerk of the Court of Special 
Sessions, came to respondent and asked him what he 
intended to do about the criminal cases to which 
reference had been made; that Mase said they were 
serious cases and he doubted whether the respondent 
could get Holmes out upon a trial; that instead of 
marking the cases for November 2, as directed by 
the court, he had marked them to be placed upon 
the calendar on November 22, 1906; that subsequent 
to that occasion Mase spoke to the respondent about 
the cases several times, saying that if the respondent 
could not get the defendant back to let him know, 
and that he might be able to help respondent out; 
that on or about October 20 the respondent received 
a fee of $300 from Holmes’ sureties; that subse- 
quently Mase again came to respondent and said 
that he wanted $200 from respondent, that he would 
get the bail discharged in the cases, that he had to 
see another party and thought he would have the 
bail discharged provided the money was paid; that 
on or before November 22 Mase told the respondent 
that the court had discharged the bail in the case of 
Holmes; that the respondent told Mase that re- 


spondent had received $300 as a fee in the ease and | 











asked Mase if he would be satisfied to take half of 
it, to which Mase agreed; that Mase said: “| 
have got to see this other party right away and 
he wants the money;” that respondent had only a 
few dollars with him at the time and then gave 
Mase $10; that this oceurred on the second floor 
of the Criminal Court building, just outside the 
clerk’s office; that two or three days later respond. 
ent was either in the court room of the Court of 
Special Sessions or outside in the corridor when 
Mase again came to respondent and asked respondent 
if he had the balance of the money; that respondent 
said he had and that he would get it and give it to 
Mase before he left the court that day; later on 
Mase and the respondent went out to the main floor 
on the north side of the building and the respondent 
then and there gave Mase the additional $140. 

The respondent stated in his communication to 
the Association of the Bar that this affidavit “ con- 
tains a true statement concerning the matters therein 
set forth.” In his answer in this proceeding he 
states: While in the affidavit of respondent, verified 
December 28, 1906, a statement appears to the effect 
that said Mase, instead of marking the cases for 
November 2, as directed by the court, he had marked 
them to be placed upon the calendar upon November 
22, 1906, such statement is not exactly correct. The 
affidavit was made at a time when respondent had 
before him certain court records in the cases and 
other facts which had been shown to him by a repre. 
sentative of the district attorney, who had _ investi- 
gated the cases, and from which, for the first time, 
respondent concluded that such marking had been 
done by Mase himself. But Mase, when speaking 
to respondent about the adjournment, distinctly 
stated that he had had the cases adjourned.” And 
the answer also says: ‘ The statement in said afii- 
davit with reference to the payment of money and 
discharge of bail does not correctly state the actual 
facts.” But in these two instances only does the 
respondent state that the affidavit is not correct. 

It is difficult to exaggerate the seriousness of this 
charge. The respondent in his answer calls it an 
“error of judgment,” and that may be admitted, as 
it would appear to be an error of judgment for any 
one to commit a crime. 

When an attorney and counselor at law, who is 
an officer of the court, directly pays the clerk of 
the court a sum of money for such “ assistance” 
that he had rendered, but one conclusion can be 
drawn, and that is that both parties to this trans 
action were guilty of bribery. Looking upon this 


answer as we think we are required to do, as a prac- 
tical confession by the respondent of having success 
fully bribed an assistant clerk of the Court of 
Special Sessions to so aet in the performance of his 
official duties as to secure the release without trial 
of a person charged with a erime for whom the 
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respondent appeared as counsel, and the release from 
liability of his clients who were bail, there would 
sem to be but one result that could follow, which 
js that the person thus guilty should no longer be 
allowed to be a member of the bar. We are earnestly 
asked by the learned conusel for the respondent to 
relieve the respondent from the extreme penalty 
pecause of the fact that he made a disclosure of his 
connection with this crime to the district attorney, 
and made the deposition to be used in a criminal 
proceeding against the clerk. But there is no claim 
that the respondent made any such disclosure until 
after the facts had come to the knowledge of the 
distriet attorney and an investigation by that oflicer 
had disclosed the main facts in relation to the 
criminal action of the clerk for doing which he 
received the bribe from the respondent. Where an 
offense of this kind is committed each of the parties 
to it are in danger of having his accomplice turn 
State’s evidence, and be thus relieved the 
consequences. The respondent has secured such 
immunity by giving testimony against his accom- 
plice; but this court, in applications of this char- 
acter, is not so much influenced by punishment for 
an offense as for the honor and well being of the 
profession and the protection of the public in their 
dealings with its members. The question here is 
whether this respondent, having by his own state- 
ment been an accomplice in what we cannot but con- 
sider a serious crime against a court in which he 
was practicing and against the people of the State, 
should be allowed to continue in the office of an at- 
torney and counselor at law. We are impelled to 
the conclusion that it is our duty to disbar the re- 
spondent, and it is so ordered. 


from 
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Psychic Epilepsy: Its Etiology and Treatment. 


By R. W. SHuretpr, M. D.. Major. Medical Dept., 
U. S. Army (ret.). 


Even among the best physicians to-day there are 
comparatively but few who recognize as a distinct 
malady that peculiar morbid condition of certain of 
the cerebral centers known as psychic epilepsy. This 
has not been due to a paucity of cases to exemplify 
it either at the present time or during past history. 
It is constantly met with among the representatives 
of the highest Caucasian or Indo-European races of 
the Old World, and is by no means uncommon in 
America, in which latter country it is now upon the 
inrease. In these two civilizations, at least, it 
may be traced back, by scores of famous examples, 
iar, far into the history of past ages, and through 
the various ancient civilizations which represented 
them. During all this time, however. but very little 





has been written upon the subject, that is in a medi- 
cal way from strictly scientifie viewpoints. To be 
sure libraries have been published upon those condi- 
tions described as alcoholism in all of its various 
phases; plain inebrity; drunkenness as a vice; dip- 
somania, pseudo-dipsomania, and all the other allied 
disabilities in the category. Only a few months ago 
in New Jersey a man was acquitted in court of an as- 
sault on the ground that he was a psychic epileptic, 
and the fact appeared in one of the New York news- 
papers. Here the disease was spoken of in a tone 
of surprise, as probably being a new and dangerous ' 
“fad” conceived and invented by alienists for the 
purpose of rescuing certain cases employing them 
from the clutches of the law. I immediately pointed 
out in the paper that phychic epilepsy was now a 
well-recognized disability, and this was supported in 
the next issue or two by Dr. Chas. L. Dana and other 
experts. We find descriptions of psychic epilepsy 
only in the most modern of recent text-books dealing 
with abnormal mental states and their treatment, 
though through the journals we will every once in a 
while meet with a description of some well-defined 
case where the writer recognized the fact that dipso- 
mania and phychic epilepsy were one and the same 
disease, and has intelligently written upon the sub- 
ject. About six years ago Dr. Wm. Lee Howard pub- 
lished his work entitled The Perverts, and it, more 
than any other volume known to me, has powerfully 
drawn the attention of the medical and legal pro- 
fessions to the true nature of psychic epilepsy and 
its history. What The Perverts accomplished has 
been emphasized many times since, by its gifted au- 
thor, through the appearance in various medical pub- 
lications of his numerous contributions to the same 
line of inquiry. Still more recently, in certain fam- 
ous court trials where distinguished alienists have 
been called to testify, the term “brain-storm” has 
been somewhat loosely employed to designate abnor- 
mal mental states of which true psychic epilepsy 
may have been any one of them. It is not alto- 
gether a bad term to popularly express what is 
meant by that peculiar and distressing mental alien- 
ation that often so suddenly and furiously assails 
the nervous centers of the victim of psychic epilepsy. 
This, however, should not be confused with what is 
meant by “emotional insanity,” where frequently the 
vietim commits either homicide of suicide—an act 
for which, in either ease, the true psychic epileptic 
can very rarely be held guilty. To be sure during 
the dipsomaniacal stage, or even when the mental 
disturbance is at its height and no alcoholic stimu- 
lants of any kind have been taken by one of the last- 
named class of sufferers, a homicide may be com- 
mitted. but in the vast majority of instances the cir- 
cumstances leading up to the act would be the same 
that would lead a perfectly normal person to com- 
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mit a corresponding act. Here, however, the normal to the present time, the list of male individuals jn 
person would remember for a lifetime all that he had | history who have been undoubted psychic epileptics 
done in the matter, whereas were a psychic epileptic | is simply enormous. Rarely are they to be met with 


to commit a homicide in the above-mentional stage 
of his trouble, in most instances he. would never 


know anything of it, until the truth had been told’ 


him by others after his mental equilibrium had once 
more been established. Never in all of my reading 
and personal knowledge have I known a true psychic 
epileptic to commit what might be termed a crimi- 
nal homicide during the stage of complete mental 
oblivion of the disability, and when life has been 
taken it has either been in self-defense or in justifi- 
able defense of others, or to avenge a most grievous 
offense of honor or crime that the deed has been done. 
Suicide is comparatively very rarely committed by 
the typical dipsomaniac, it depended much upon 
questions of constitution, temperament, and exciting 
causes, and similar circumstances leading to the act 
in a mentally balanced person. A psychic epileptic 
would be more apt to resort to self-destruction dur- 
ing a period of mental lucidity rather than at a 
time when under the influence of a seizure of the dis- 
ease. On the other hand, suicide by no means is an 
uncommon occurrence among drunkards. Drunkards, 
however, constitute one class of cases, while dipsoma- 
niaes or psychic epileptics constitute a very distinct 
\and entirely different class of cases, the two having 
but little or no relation to each other. 
victims of pure alcoholism (from which the drunk- 
ard suffers) are found, as a rule, and almost without 
exception, among entirely different cases from those 
afflicted with dipsomania. Questions of this kind, 
however, will be touched upon again further on in 
the present article. 

First, then, it may be asked, in the history of our 
race what kind of people have furnished instances of 
typical psychic epilepsy? In reply to this it will be 
as well to point out that the disability is almost, 
and has almost, been confined to the male sex. Nu- 
merous exceptions to this statement may, however, 
be found, and then again female cases, for very ob- 
vious reasons, would not be so likely to become 
known. Still female dipsomaniacs have by no means 
been lacking among the royal families of Europe. 
Little doubt attaches to the fact that both Catherine 
of Russia and her daughter, Elizabeth. were thus 
afflicted. It is known that Madame de Stael, though 
her chief failing was her fondness for opium, pos- 
sessed similar habits, and without question many 
hundreds of others represented by the most distin- 
guished women the world has known might be added 
to the list. In my own life I have met with not a 
few typical dipsomaniacs among the gentler sex, but 
they have invariably belonged to the intellectual 
classes, and women of marked refinement and cul- 


ture. 
From the dawn of Indo-European civilization down 


Indeed the 





among the middle classes of society, and, among the 
lower classes—never. Where we do meet with them, 
however, and in an unfortunate abundance. is among 
the most brilliant class of geniuses that have illu. 
mined all history. They are represented by itera. 
teurs, singers, artists, physicians, actors, musicians, 
military men, and those in similar activities in life. 
In his remarkable work, The Man of Genius, Lom. 
broso has not only given us a list of such men, but 
made valuable comparisons of many of their pecu- 
liarities. Personally I know of but few exceptions 
to the rule that the psychic epileptic owes the dis- 
eased mental incubus he is destined to struggle with 
to heredity—inherited from some ancestor or an- 
cestors. immediate or remote. Especially is this the 
case with his predisposition for intoxicants, when, 
as a rule, it may be traced to his immediate ancestor 
on the paternal side. All types of insanity figure 
here; all varieties of deviations from the normal 
sexual impulse; all moral maniacs and previous crop- 
pings out of genius along the ancestral line. 

Again the dipsomaniaec may owe his condition to 
parents who had during their lives expended quite, 
or nearly all, their brain force or nerve energy, or, 
what is far less frequently the case, he may have 
himself led an early life of the highest possible men- 
tal pressure, and been utterly regardless in the mat- 
ter of reserving his nervous and sexual powers, Such 
instances constitute exceptions to the general rule, 
and are rare. Usually the etiology of the disease 
may be traced to a combination of both—that is, 
heredity on the one hand. and the life led by the vic- 
tim on the other. He is not at all responsible for 
the first, while the latter is conducted within normal 
lines only with the utmost difficulty. 

Ordinarily the home surroundings of the psychic 
epileptic are excellent, refined, and comfortable, this 
being due to the station in life he usually occupies. 
From such an environment of modest pretensions, we 
meet with these cases in the most luxurious homes 
imaginable, from the dwellings of the rich to the pal- 
aces throughout civilized Europe and elsewhere. The 
influences brought to bear then upon the mind and 
habits of a dipsomaniac are practically of every 
imaginable variety and combination, ranging from 
those met with in the average home of the well-to-do 
to those which bore upon the minds and careers of 
such men as Julius Caesar, Peter the Great, Mo- 
zart, Richelieu, and scores of others as great as they. 
who were confirmed psychic epileptics in every sense 
of the word. To describe, then, the behavior of any 
particular dipsomaniac during the period covered by 
an attack would be a task wholly out of the ques 
tion. Such a history would make a library of very 
considerable size, for it will be clear to every one 
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that although the general character of the disease 
would be the same in every case, the behavior of the 
subject, owing to the surroundings, would vary enor- 
mously. Take Caesar, for example; his behavior 
during the acute period covering the mental storm 
and alieiation, and his conduct during the lucid in- 
tervals of an attack of the disease would be vastly 
different from those exemplified on the part of a dip- 
somaniae at the head of a cultured family and home 
anywhere in this country. The former we may sup- 
ply through the powers of our imagination—the lat- 
ter is practical. and directly concerns the victims of 
the disorder, as well as the physicians and jurists 
in our midst. Confining ourselves to dipsomaniacs 
of the male sex, the history of any particular case 
may be utterly different as compared with the his- 
tories of others in a series of them. The man may 
be rich or possessed of only moderate means; he may 
be a representative of any one of a large number of 
the professions; he may be married or single, or 
have other relations with women; he may be tal- 
ented in many ways, or almost any kind of a genius; 
physically and mentally, he may be weak or strong; 
in fact, the range of the conditions attaching to any 
particular case is practically limitless. 

The necessities of the sexual life of the individual 
must also be carefully taken into consideration, as- 
sociating them with his moral calibre. His ability 
to resist temptation is another thing. especially as 
it concerns the desire to avoid the use of intoxicants 
during an attack in order to counteract the intense 
mental suffering that is certain to be endured at the 
time. For, be it remembered. some psychic epilep- 
ties are possessed of such enormous will power as to 
be able to pass for years through attack after at- 
tack of the disease and never resort to alcoholic 
stimulants of any kind for relief from the horrors of 
the mental storms as they come on. with their days 
and nights of torture for the victim. But all such 
fortitude may be instantly changed with its change 
of environment and influences. especially in the mat- 
ter of domestic relations, and the restrictions fol- 
lowing diminished finances. 

Sometimes we hear of men—far more rarely wo- 
men—who have occasionally wandered off in a mean- 
ingless way to be gone anywhere from a day or so 
to a full week, or may be longer. On their return, 
or their capture, they can scarcely remember a sin- 
gle place they have been to, or recall a single person 
they have seen—indeed the experience from begin- 
ning to end was a complete blank to them. No in- 
toxicants were taken during the entire time some- 
times; in other cases a great deal of alcohol in one 
form or another had been unconsciously swallowed. 
Ihave seen a number of such cases in large cities 
and a few typical ones at distant military posts in 
the army. All those that came under my observa- 


weea 


tion were psychic epileptics—and on their return 
they are often pitiable looking objects; haggard and 
worn and weary—but recuperation is usually re- 
markably rapid, and the nervous centers very soon 
regain their physiologic equilibrium. Then follows 
a period of uncertain and varying length of mental 
and physical calm; when again another psychic 
storm wave will unbalance the faculties of the un- 
happy victim of this disease. 

At this point it is necessary that we have a clear 
understanding of the differences between the two 
very distinct forms of alcoholic intoxication that is, 
between dipsomania upon the one hand and drun- 
kenness on the other. In a very large percentage of 
eases either of these are diseased legacies gained 
through heredity; rarely is the reverse of this the 
case, Dipsomania is symptomatic of psychic epi- 
lepsy, while drunkenness is a vice, whether acquired 
or inherited of mental weaklings. Of two own 
brothers one may be a typical dipsomaniae and the 
other a confirmed drunkard and. everything else be- 
ing equal, the older of the two will be the victim of 
the former disability. Sometimes we meet with 
mixed types—pseudo-dipsomania. They are not 
common. 

The dipsomaniac may be intellectually one of the 
most brilliant men of his time; one of immense re- 
sources; author of vast accomplishments; a sterling, 
genial nature in every particular, and belong to one 
of the several or other professions named above. He 
may be the average man of scientific attainments, 
and often a tireless worker and researcher. They 
never occur in the ranks of mediocrity, nor thrive in 
atmospheres of unrefinement. Often their personal 
histories and careers are filled with brilliant and in- 
teresting incidents. and their exploits pertain to 
those entitled to be classed among the great and 
distinguished of the most highly civilized nations of 
all time. 

When the dipsomaniac resorts to alcoholic stimu- 
lants, as he does periodically. and.nearly always un- 
controllably, it is for the relief of the torture asso- 
ciated with an invasion of his mental disorder. At 
other times the taking of such beverages never seems 
to oceur to him. When drinking he will drink enor- 
mous quantities of various kinds, become completely 
oblivious to his movements, statements or anything 
else affecting his being. Often entertaining to the 
last degree; rarely suspected, as a rule, of being 
“drunk” by those with whom he associates during 
such times—provided the company be congenial—and 
neither in expression of countenance or in carriage 
resembles the true drunkard when the latter is well 
under the influence of liquor. 

Even in middle life, neither the face or those vis- 
ceral structures of the body. usually profoundly af- 





fected by the constant abuse of alcohol. seem to ex- 
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hibit the effects as they do in the case of the typical 
drunkard. After a brief rest and the lucid inter- 
val is well established, both the physical and the 
mental organizations re-establish themselves nor- 
mally, and all signs of the terrible mutiny every cell 
in his system has been party to, almost completely 
subsides. How different is all this in the case of the 
drunkard? It is almost safe to say that the two 
conditions, in every phase of their history, indeed, 
in all respects, are exactly the reverse of what has 
just been said in regard to dipsomania. Ordinarily, 
drunkenness is so well known to the observing physi- 
cian in all of its various phases that it will not be 
necessary to describe it here. It is as different from 
dipsomania as the mind of the dipsomaniac is from 
the mind of the victim of true inebriety. 

Legally speaking the psychic epileptic having 
passed a certain point under the influence of alcohol 
is in no way whatever responsible for his actions or 
his words, however sane he may appear to be in the 
eyes of the uninformed who associate with him, at 
such times, or others he may come in contact with. 
On the other hand, in true drunkenness, and in cer- 
tain cases of pseudo-dipsomania, the very reverse of 
this holds true. Thousands upon thousands of the 
vilest of crimes have been committed by drunkards 
when partially under the influence of liquor, while 
the dipsomaniac merely resorts to alcohol simply 
with the hope of relieving his own suffering at the 
time of an attack. The first is a criminal, the latter 
a patient, and a patient demanding our greatest sym- 
pathy and care. 

Space limitations of the present article will not 
admit of my giving more than a mere sketch of such 
a far-reaching malady as the reader will appreciate 
psychic epilepsy to be. So far I have presented but 
the barest introduction to the most ordinary mani- 
festations of it. A great deal yet remains to be de- 
scribed, and this I shall offer from time to time as 
opportunities present themselves. An entire chap- 
ter might be contributed to the effect of an onslaught 
of the mental furor upon the sexual impulse of a 
person so afflicted. This should be considered both 
where alcohol is taken during an attack and when it 
is not, and the two compared with the normal sexual 
constitution of the person. TI have considerable 
data on such subjects. All this side of the character 
and organization of psychic epileptics presents many 
curious eccentricities, and in some instances passes 
into the domain of psychopathia serualis. 

An attack of dipsomania is usually ushered in by 
well pronounced symptoms, easily recognized by those 
in daily contact with the victim, provided he, she, or 
they possess the necessary intelligence—which alas, 
is rarely the case. There may be very slight fever; 


gradually increasing restlessness: almost complete 


loss of appetite; an increasing sense that some dis- 
tressing event is about to happen, or other obses- | 


| inestimable amount of injury. 





sions; a burning desire for sympathy and an over- 
whelming dread of being harshly treated when the 
stage of oblivion is passed into; a total inability to 
perform duty or work, which is most often of a liter- 
ary or professional nature. Sooner or later fol- 
lows the intense craving for alcoholic stimulants, 
and if this is yielded to, even to the extent of one 
drink—the dipsomaniacal stage, as briefly outlined 
above, is immediately passed into with all of its 
distressing consequences. Drugs are of no value 
whatever, at any stage of these attacks, while alco- 
hol should be interdicted absolutely. They last all 
the way from a few days to a fortnight or more, 
and require most careful handling by the proper per- 
son, especially at the height of the trouble, when 
confinement, with attendant friend, in a comfort- 
able and familiar apartment should be enjoined. 
These cases are never dangerous except when 
badgered into a frenzy by harsh treatment, while for 
many reasons they are often interesting, though sad. 
Sincere sympathy, cheerfulness, and good diplomatic 
handling, will always carry the afflicted one safely 
over the attack. Sometimes a man’s wife makes a 
good attendant, but she must be of the right sort 
in every sense of the word, otherwise she will do an 


And, if she is of the 


| Virago type, which in some instances may be hered- 


itary; unreasoning, unsympathetic, and ignorant ot 
the conditions, with a disposition to lecture and 
upbraid, or even strike the poor fellow—why then 
far better she withdraw her unsanitary self and al- 
low some bigger soul to comfortably carry the case 
through the crises and leave no lasting, ugly scars 
behind. The true attitude of the wife is beautifully 
pictured by Dr. Howard in the Perverts on page 74, 
while the contrary and equally true description il- 
luminates the opposite page of the same work. In 
each case the husband has just returned home after 
passing through a most serious and severe attack of 
dipsomania. In the first instance, “ On her face was 
only glad, joyful weleome—a welcome that showed 
sympathy, comprehension, and understanding of the 
true nature of her husband’s neurotic stigmata;” in 
the second—* A nagging woman has sent more than 
one man to the dogs.” How much more cruel is this 
objurgative jangle when it is applied to an individual 
who is helpless in the toils of an hereditary neu- 
resis!” Tt is then in sympathy and gentle handling 
wherein lies the great secret of treatment in most all 
cases of phychic epilepsy. Attacks are induced over 
and over again by sudden mental shocks of any kind 
just prior to their appearance, while on the other 
hand the dipsomania itself may sometimes be even 
stayed, or at least postponed by a dipsomaniae and 
sympathetic friend leading the poor fellow away 
from the vicinity of the temptation and the poison 
often so near at hand. 


Harshness and neglect in the case of psychic epi- 
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lepsy can only be compared to applying hot 
water to the head of one who has just received a 
sunstroke. By great care what may be considered 
cures are often effected, even to the extent that later 
in life, where the victim has long lived in a happy 
and fortunate environment, a certain amount of al- 
coholic stimulant may be taken with impunity, or 
even with marked benefit. 





The Girl Who Wrote by Sound. 


I advertised for a shorthand girl 
To write from my dictation, 
And, from the answers, picked a pear! 
(Judged by her application). 
On either Smith or Remington 
No other girl was “ in it.” 
In shorthand she had often done 
Two hundred words a minute. 


She also wrote she was young and smart, 
And acquainted with business ways; 
Six dollars a week she’d accept for a start, 
If I’d promise an early raise. 

I hired this paragon “ off the bat,” 
She went to work to-day; 

A pert young Miss in a picture hat, 
And a very engaging way. 


She had Pompadour hair and a Marcel wave, 
Tan pumps with a Cuban heel; 

Her fingers were freighted with gems that gave 
Sparkles almost like real. 

I started her off with a letter to Brown. 
I found she was slow so I waited 

For her to catch up. At last *twas all down, 
And this is what I dictated: 


“In re your wire of this date 
To buy Amalgamated, 

We counseled you before to wait 
Till we’d investigated. 

When Copper shrinks a point or two, 
We'll fill the order duly. 

If this does not seem wise to you 
Advise, Yours very truly.” 


This done she faded from the room 
Into her private lair, 

Leaving an odor of perfume 
Upon the desert air. 

An hour passed by ere she returned, 
Brown’s letter written out. 

And here it is. I never learned 
What it was all about: 





* Henry, you are out of date, 
Too bad and amble-gaited, 
We can’t sell you at forty-eight 
Till we’ve investigated. 
When the copper drinks a pint or two 
We'll fall toward her, Dooley. 
lf this design seems worse to you, 
Devise, Yours very truly!” 
—Anon. 
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Gambling. 





WHat CONSTITUTES VIOLATION OF STATUTE—MAK- 
ING MEMORANDUM OF \WAGER. 





COURT OF SPECIAL SESSIONS OF THE First DIvisioNn 
OF THE CiITy OF NEW YorR. 





THE PEOPLE OF THE STATE OF NEW YORK V. CHARLES 
MAHONEY, alias CHARLES MacCartny. 





Present: Hons. Wyatt, Zeller and Hoyt, Justices, 

Hoyt, J.—The defendant is charged with the vio- 
lation of section 351 of the Penal Code upon three 
separate counts wherein he is accused: 

First. Of the crime of recording and registering 
bets and wagers upon the result of horse races. 

Second. Of the crime of receiving, registering and 
recording money bet and wagered upon the result 
of horse races. 

Third. Of the crime of receiving, registering and 
recording money bet and wagered upon the result of 
lot, chance, casualty, unknown and contingent events. 

The facts in this case are undisputed. It appears 
from the testimony that on the 10th day of July, 
1908, at 1:40 p. m., one Herzog approached the de- 
fendant, who was standing beside the cigar counter 
in the cafe of the Hoffman house, in the county of 
New York, and, calling him by name, said, ‘“ Ma- 
honey, I want you to take a bet.” The defendant’s 
reply to this remark was inaudible; but Herzog 
thereupon wrote out a memorandum, which was sub- 
mitted in evidence and which read as follows: 

“July 10th, 1908. 
Enfield 
30 straight 
30 place 
Paid 5 race 
Netson H. HeErzoe.” 

After writing out this memorandum Herzog handed 
over $60 in bills to the defendant, who was there- 
upon placed under arrest. The defendant never ac- 
tually received the memorandum in his possession, as 
his arrest followed immediately upon receipt of the 
money, which was found in his possession. 

It furthe rappears from the testimony that after 
his arrest the defendant told the officer that he was 
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taking the bet to give to another man. No evidence 
was introduced by the defendant in the case, and the 
facts testified to by the complaining witness remain 
uncontroverted. 

The sole question, therefore, before this court for 
decision is whether or not the actions of the de- 
fendant are sufficient to be adjudged a crime within 
the meaning of section 351 of the Penal Code. 

The statute which the defendant is charged with 
violating is not one of recent enactment. Section 
351 of the Penal Code has been in force for a num- 
ber of years, and the amendment of 1908 has no 
bearing whatsoever upon a violation of this partic- 
ular character, save that the offense has been made 
a misdemeanor instead of a felony. 

This case, therefore, presents no unusual features 
and we are required to decide it strictly upon the 
evidence, in the same manner as many other cases of 
a similar character have been decided in the past in 
the various courts of the State. 

The obvious intention of section 351 of the Penal 
Code is to prohibit the business of bookmaking or 
poolselling, and to make any participation in such 
business a crime. Mere individual betting, uncon. 
nected with the carrying on of the gambling business, 
has been decided not to constitute, in itself, a viola 
tion of the statute (People v. Stedeker, 175 N. Y. 
57; People ex rel. Collins v. McLaughlin, N. Y. Law 
Journal, July 3, 1903; People ex rel. Sterling v. Sher- 
iff of Nassau County, N. Y. Law Journal, August 
7, 1908). In the latter case Mr. Justice Gaynor 
said: “An ordinary bet is not a crime, whether 
made in your parlor or on the golf links, or at a 
race track, nor is the making of a note or mem- 
orandum thereof; but if you hold yourself out to 
bet, and bet with all comers, or generally, or become 
a general recorder of such bets, or of bets between 
others, you are guilty of a crime.” 

This case resolves itself, therefore, into the simple 
question of whether the defendant was guilty of any- 
thing further than the participation and the making 
of an individual bet. From the evidence in the case 
we are forced to reach the conclusion that he was 
not. There is nothing in the testimony to show that 
he was engaged in the general business of book- 
making or poolselling, or that he held himself out to 
bet and to bet with all comers. We cannot presume 
that his aet in receiving money from Herzog was in- 
dicative of a business transaction rather than that of 
a friendly wager or settlement, nor can we decide 
that his remark that he was “ receiving the bet for a 
friend ” establishes the fact in itself that he was en- 
gaged in the business of placing bets. There is cer- 
tainly no proof, nor is it even claimed, that he be- 
came the depository of a stake, either directly or 
indireetly, for gain, hire or reward. No books. papers 





or other paraphernalia for the purpose of recording | 
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bets were found in his possession, nor was any eyi- 
dence introduced showing the commission of other 
acts of a similar nature by the defendant. 

We are not, by any manner of means, of the opin- 
ion that all these elements must be present to prove 
a violation of the statute. 
that to hold a man guilty of a crime something 
more must be shown than the mere receipt of a sum 
of money and the admission that it referred to a bet 
of some kind. 


We do believe, however, 


There must be some evidence which 
would justify the court in presuming that the de- 
of recording 
bets and wagers and in acts which are incidental to 
that business, 


fendant was engaged in the business 


Participation in such a business may 
be shown in a number of ways; but in the present 
case proof of that character is entirely lacking, 

The question of whether or not the defendant acted 
us a stakeholder in taking money from Herzog is 
beside the point. The learned counsel for the de- 
fense has not claimed that the defendant cannot be 
convicted because he was not to profit or lose by the 
bet; but was acting either as a stakeholder or as a 
forwarder of the same, and this court would surely 
hesitate before indorsing any such contention. As a 
general proposition, in our opinion, the liability of a 
stakeholder is the same as that of any other partici- 
pant in a crime, or of any person who aids, abets, or 
assists in acts which are forbidden by section 351 of 
the Penal Code; but in such a case, as in all others, 
it must first be shown that the violation has been 
committed and that the person accused of such viola- 
tion actually aided, assisted or abetted in the earry- 
ing on of the business of poolselling or bookmaking. 

For these reasons we decide that the defendant 
must be acquitted of the charge, and we, accordingly, 
lind him not guilty. 

All concur, 
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Editerial Comment on the Proposed American 
Bar Association Canons of Ethics. 


NEW YORK GLOBE AND COMMERCIAL ADVERTISER. 


The movement within the American Bar Associa- 
tion to secure a national code of professional ethics 
for all the members of the legal profession in the 
United States has moral possibilities of such signifi- 
cance that it may properly be regarded as of great 
Importance to’the entire social fabric of the country. 
For when a great profession which stands closest to 
the political life of the nation, and bears such an 
intimate relation to the institution of private prop- 
erty, takes it upon itself openly and without reserve 
to define and impose a code of professional conduct, 
it may be said that the moral standard of the country 
is affected for better or worse. 

That it will be affected for better, the composition 
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of the committee which has prepared the code, the 
spirit in which it has been prepared, and the spirit | 
in which it is to be debated seem to testify. <a 
The silent law by which the conduct of the profession 
js now regulated in most of the States—a number 
of them have adopted codes—is powerful. 
more so. But the written law will make it less 
difficult to plead ignorance than it has been; will ef- 
fectuate greater justice as between those rules which 
regulate the actions of the small practitioners on 
the one hand and the big ones on the other; will in- 
directly have an immense effect upon both private 
and public relations, and, serving as an example, 
should move those who pursue other callings to ask 
of themselves whether their rules are either as effec- 
tive or as definite and determinable as they should 
be. 


THE NEW YORK SUN. 


Much interest has been aroused in the legal pro- 
fession by the efforts of the American Bar Associa- 
tion to agree upon and formulate a code of ethics for 
lawyers. The draft of such a code has been pre- 
pared by a committee of the association appointed 
for that purpose, and has been submitted to the bar 
of the country for consideration and discussion 
through the published reports of the association it- 
self and the agency of various legal publications. 
The conduct of lawyers is a matter of as much im- 
portance to the community at. large as it is to the 
lawyers themselves; and therefore the proposed code 
is a proper subject for lay criticism. 

In considering the rules which the American Bar 
Association would lay down for the guidance of law- 
yers it is important to understand the precise scope 
and intended effect. of the efforts of the committee. 
They have not attempted to formulate rules the vio- 
lation of which shall constitute a criminal offense. 
The law does that already, not only in reference to 
attorneys, but in reference to all classes and condi- 
tions of men. Nor would the committee make a law- 
yer liable to disbarment or to expulsion from an asso- 
ciation of his fellows because he may see fit to disre- 
gard some of the canons contained in the code of 
ethics. Their idea appears to have been to state in 
a body of rules the principles which, according to the 
highest professional ideal. should guide and control 
a practising lawyer in the exercise and discharge of 
his duties and functions toward his clients. the courts 
and the community. The violation of some of these 
rules would expose the offender to criminal punish- 
ment: of others to disharment: of others to expul- 
sion from a bar association of which he was a mem- 
her. and of many others to no penalty at all except 
the disapproval of high-minded men in the legal pro- 
fession and possibly a certain degree of public ob- 
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HOUGHTON GAZETTE (MICH.). 

Justice D. J. Brewer, who has been prominent as 
an advocate of this task, and also as a doer of it, 
suggested at the outset that part of the project oon- 
templates the preparation of a body of rules which 
the highest courts could make operative and of bind- 
ing force, and that with this could go a statement 
of a canon of conduct governing relations which are 
more personal and not so public in character. This 
plan has been followed. The importance of this 
work to the legal profession is great, for it will di- 
minish criticism which has been current of late years. 
It also is important for the larger public and for other 
professions, for it sets an example of readjustment 
to altered social conditions, Principles abide, but 
applications alter. 





BOSTON PILOT. 

The American Bar Association deserves to be con- 
gratulated for the high stand it has taken with re- 
gard to the principles which ought to regulate the 
practice of the profession. It has formulated a code 
of ethics which does honor to the best traditions of 
the American Bar. The general spiril of the 
new code is summed up in the final declaration that 
the lawyer advances the honor of his profession and 
the best interests of his client when he renders ser- 
vice or gives advice tending to impress upon his cli- 
ent and his undertaking exact compliance with the 
strictest principles of moral law. 

This code, the collective wisdom of the most in- 
fluential representatives of the American bar, must 
have a far-reaching influence. The high-minded pol- 
icy which has dictated these ethical principles ap- 
peals powerfully to the public sense of deceney and 
propriety. It is a move towards betterment and pro- 
gress which tends to uplift the grade of American 
public and civic life. 

The profession of the lawyer is a noble one, Upon 
him depend the defense of the rights of individuals 
against injury and invasion, the conservation of the 
good name of many when threatened by unjust 
‘charges, the preservation of the integrity of laws and 
their interpretation to the dictates of 
equity. The lives and the property of citizens are 
placed regularly within his keeping. As guardian of 
the principles of justice and of its execution in due 
and proportionate measure in the most complex cir- 
cumstances he renders to the community a distinc- 
tive public service that is protective and beneficial 
in the highest degree. 

He touches and enters into the diversified life of 
the nation at so many points that his influence for 
good or for evil must always be most potent. As a 
consequence, any attempt to bring up the whole pro- 
fession of the law to high ideals is a step in ad- 
vance fraught with tremendous results for the well- 
being of the community at large, This movement, 


according 
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then, of the honored and respectable representatives | 


of the American bar, indicating the higher level of 
American life and its best and most generous aspi- 
rations, must meet with the hearty acquiescence and 
approval of every man who loves his country and 
wishes to see her persuing the higher path of moral 
progress. 





NEW YORK TIMES. 

The “canons of professional ethics” proposed to 
the American Bar Association, to be acted on at the 
annual meeting in August, seem to the lay mind al- 
most complete counsels of perfection. Every 
fault and every defect which critics more or less 
hasty or informed have laid at the door of the law- 
yers since lawyers existed are pretty well covered by 
the canons and by the proposed oath. 

No one, however, will blame the distinguished com- 
mittee that has been engaged in the preparation of 
the canons for urging upon the profession a high 
ideal. Every man of them is known as an eminent 
lawyer, and three at least as eminent judges. The 
United States Supreme Court is represented by Jus- 
tice Brewer and the Court of Appeals of our own 
State by ex-Chief Judge Parker, while Judge Jones 
of Alabama has made his reputation in the United 
States Circuit Court, and the other members of the 


committee are of like quality and experience. What 
they urge on the profession they must think is prac- 
ticable as well as desirable. It will be interesting to 
see what measures will be taken by the American 
Bar Association, if it adopts this code of ethics, as, 
substantially, we assume that it will. to enforce it. 
The adoption of the oath on admission to the bar 
could probably be obtained throughout the Union if 
pressed in each State by the bar thereof. But the 
observance of the oath is another matter. It cannot, 
we think, be exacted solely by the ordinary machin- 
ery of civil government. It will depend in prac- 
tice on the real opinion of the profession in each 
State, and that, it may be inferred. is the opinion of 
the members of the several associations. In a way, 
the movement may be said to put the associations 
themselves on trial. That they may stand it with 
entire success is the earnest wish of all their friends. 





BOSTON GREEN BAG. 

The most important, the most difficult task that 
American lawyers have undertaken since the forma- 
tion of the American Bar Association is undoubtedly 
the formation of a code of ethics. It is easy 
to say that. the fundamental principles of common 
honesty are simple and sufficient, but it is a fact that 





principles have long been hopelessly irreconcilable 
, and only the legal mind accustomed to complexities 
and fine distinctions has been able to announce with 
certainty that the two are wholly harmonious. Few 
of the bar, however, have agreed as to the exact man- 
ner of reconciling them or as to the legal limits for 
the application of each to the specific problems of 
practice. But every earnest effort to clearly define 
them is deserving of consideration and an eminent 
lawyer can do little of greater benefit to his profes- 
sion or to the public than to approximate a success- 
ful statement. 





PHILADELPHIA RECORD. 

The interest in the proposed reform (for such it is) 
extends far beyond the narrow circle of the legal 
profession, It is essential to the public welfare that 
there shall be absolute confidence in the administra- 
tion of the law; and, in order that this confidence 
shall be established and maintained, the assurance 
of the integrity and professional morality of the bar 
must be complete. A lawyer ought to be something 
more than a paid advocate. He is in a sense a public 
and judicial officer, and ought to regard himself as 
such. 








there is a conflict very hard to adjust between the 
theory that a lawyer is a public officer and the doc- 
trine of loyalty to a client. To the lay reader these 





In a great measure the proposed code of ethies is 
inspired by this ideal. 
adoption by legislative enactment or by rule of court 
may be recommended. Whether enacted into statutes 
or prescribed by rules of the highest tribunals in the 
various jurisdictions, obedience would become man- 
datory under penalty of 


With a few reservations its 


disbarment. For per- 
sons really worthy of membership in the fraternity 
many of the canons might be considered supereroga- 
tory—such persons would not demean themselves by 
pernicious practices or do things repugnant to a 
high sense of honor—but for the shyster, who leagues 
himself with touts and ambulance chasers to pro- 
mote litigation and earn fees; for the legal fakir 
and quack. the manufacturer of evidence and _ pro- 
eurer of “divorces without publicity,” the danger of 
disbarment might be a wholesome corrective. The 
threat failing to be effective, the enforcement thereof 
would be the means of weeding out the unfit and dis- 
reputable. 


COMMERCIAL APPEAL, MEMPHIS. 

The law is intricate; its construction as variable 
almost as the opinions of men. The conscientious 
lawyer may feel that the law, as it is, is against his 
client; but to pronounce him guilty would be a usur- 
pation of a prerogative that does not belong to the 
lawyer. He is, it must be remembered, an officer of 
the court. His duty is to show and discover the law 
as he finds it applicable to his client’s use. He is 
to search the law for the client’s benefit. He is at- 


torney—that is, stands in the place of his client, and 








fo 


a * Se i” fo 





THE ALBANY LAW JOURNAL. 


269 








his sense of duty and his sense of honor bids him do! further it. 


for that client that which he would do for himself. 

The legal fraternity itself would have no trouble 
with this matter if the public better understood its 
position and its difficulties, and especially the diffi- 
culty that prevents a learned and conscientious law- 
yer from daring (the word is used advisedly) to de- 
clare any man guilty until he is pronounced guilty 
by the legally authorized tribunal. There is, 
however. a feature of this report which, if carried to 
its legitimate end, would prove most momentous in 
preserving our legal tribunals from an over-zealous 
participation in politics. This feature is the attitude 
of the lawyer to the court. 

At present the profession's attitude to the courts 
is on the surface. But associations, by judicious 
and fearless criticisms of expositions of politics in 
judicial decisions, could exorcise this evil from every 
bench. But bar associations, though the members 
are more or less aware of one or more judicial deci- 
sions tainted with politics every year, nevertheless 
fight shy of such matters, 





CHICAGO INTER-OCEAN. 

The American Bar Association at its meeting at 
Seattle in August will consider the propriety of 
formally adopting a code of legal ethics, or statement 
of the broad principles by which the lawyer’s profes- 
sional conduct should be governed. The purpose is 
not only to lay down rules for the guidance of the 
young lawyer, but also to put the ethics of the pro- 
fession in a true light before the public. 

The proposed statement is loosely spoken of as a 
“new” code. There is, in fact, no novelty in it. 
Essentially it is merely a restatement of those prin- 
ciples which have governed the conduct of honorable 
men learned in the law from time immemorial and 
which are substantially the same in all civilized 
countries, 

It is useful, however, to have from the recognized 
leaders of any profession an authoritative statement 
of its moral code, that those who have to deal with 
its members in their professional capacity may know 
exactly what they should and should not expect in 
the way of professional service. 

There is probably no point on which the lawyer is 
more criticised by popular ignorance and passion 
than for his willingness and zeal to defend those of 
whose guilt a public conviction exists and whose 
crimes have excited strong public condemnation. 

Yet when we rightly consider te matter we see 
that unless the lawyer did this, and did it with all 
his skill, we should not have a government of laws, 
but one of men only, under which liberty would be 
but an empty name. There are many lawyers 
—they are the scandal of the profession—who act 
upon the assumption that the end of the client’s in- 


terest or desire justifies the use of any means to, everybody. 











Such are unequivocally condemned. 
It is the duty of a lawyer to carry on liti- 
gation, but it is also his duty to refuse to bring ques- 
tionable suits and to abstain from urging question- 
able defenses. He has the right to insist that his 
client shall be acting in good faith. An honorable 
lawyer will refuse to take cases where the client’s 
object is plainly not to assert a right, but to deny 
it; not to do justice, but to do injustice. . 
In a country such as this, ‘‘ where justice reigns only 
by and through the people under forms of law,” the 
lawyer is indeed “the keystone of the arch of repub- 
lican government.” It is therefore especially neces- 
sary that the legal profession should rightly under- 
stand and clearly define to itself the fundamental 
morals which should and must govern its conduct. 





PATTERSON PRESS (N. J.). 

The abuses against which this movement is di- 
rected are more fully elaborated in the report. They 
have long been recognized by the general public, and 
a reform is highly desirable, not only for the good 
of the profession. but for that of society as a whole. 
It is to be hoped that this effort of the American Bar 
Association will be successful. If it is, while it may 
not eliminate from the ranks of lawyers the entire 
class of shaks and bloodsuckers, who live by bait 
breeding, it will at least place it under the ban of 
the higher courts and of reputable lawyers, and go 
far toward reducing the number and narrowing the 
field of operation of the “ambulance chasers” and 
“shysters,” whose practices are detestable to every 
honorable member of the legal profession. 





AUGUSTA CHRONICLE (GA.). 

The lawyers, and the public as well, are inter- 
ested in the discussion of the correct attitude of the 
attorney-at-law before the court and the public. 

The canons cover, it would seem, every pos- 
sible relation of the lawyer to the courts, to the pub- 
lic, to his client and to the conduct and management 
of the case. The duties of lawyers to courts 
and to judges include the selection of the latter as to 
which it is enjoined especially that political consid- 
erations should not be allowed to outweigh judicial 
fitness. 

How far a lawyer may go in supporting a cli- 
ent’s case is noted as covering a condition that does 
more to foster prejudice against lawyers and to de- 
prive the profession of the full measure of public 
esteem than any other. The ground taken here is 
that entire devotion to the case is due, but that it 
is a great trust that must be exercised within and 
not without the bounds of the law. 





THE INDEPENDENT, NEW YORK CITY. 
Law concerns everybody and ought to interest 
There are very few people to whom the 
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profession of the law is not of serious importance. 
Lawyers do the larger part of making our laws, and 
the execution of law is wholly their duty. The sole 
business of law is justice, and that ought to be the 
sole business of lawyers. 

Dealing in justice, the men of no other 
profession have such temptations to injustice, and 
it is particularly important that they should con- 
stantly strive to raise the standard of their charac- 
ter. We have thought that we could hardly publish 
anything more important or really more generally 
interesting than the “ Canons of Professional Ethies ” 
for lawyers, and the proposed lawyers’ oath tor ad- 
mission to the bar. Who wiil not read it and in his 
own mind comment upon it? 

It is right that lawyers should have canons of pro- 
fessional ethics set before them, and be required to 
swear that they will obey them. Members of the 
other professions do this, At ordination the clergy- 
man makes most solemn engagements publicly that he 
will devote himself faithfully and unselfishly to his 
spiritual calling. For the physician there has been 
from ages past the Hippocratic oath administered on 
entering his profession. ‘To the physician we com- 
mit the care of our bodies, and they should be re- 
quired to feel the tremendous responsibility for the 
life or death of their patients. To the clergyman 
we commit the care of the moral character of the 
community, that is, of the spiritual, which is the 
eternal life of the people; and no oath can be too 
solemn to impress on them their duties. To the law- 
yer we commit the constitution and preservation of 
society and all the rights and wrongs of humanity. 
No language can be too forcible, no oath too bind- 
ing, to impress on the young man entering the pro- 
fession his obligation to worship justice and with all 
his might to secure its honor, and not to treat his 
as a mere money-getting trade. 

The temptations of the mere money-getting law- 
yers are measureless, and they are indicated in the 
canons and the oath. They are temptations to be 
faithless for the sake of greed, either to the client 
or to the State. The client may be robbed under 
form of law, or justice may be robbed by fraud or 
perjury. It is to prevent such crimes that lawyers’ 
associations are created, and it is their duty to see 
that justice is maintained and lawyers disbarred for 
professional misconduct. 

The reader will be interested in the answer given 
to the old question whether it is right for a lawyer 
to defend one whom he knows to be guilty. Under 
the answer given it depends on how he defends him. 
It is duty to give his guilty client all his rights 
under the law; but he has not the right to do one 
thing in behalf of his client that is against the law. 
That shuts out all the criminal arts of certain crim- 
inal lawyers. 








standard of the lawyer himself which will 
him. 


control 





GALVESTON NEWS (TEXAS). 

The American Bar Association cannot proceed too 
vigorously toward the adoption of a canon of pro. 
fessional ethics. The relation that exists between 
attorney and client is a fiduciary relationship some. 
times of the most delicate nature. That is not all, 
An attorney is an officer of the court which has ad. 
mitted him to practice his profession, and he owes 
to the cause of justice an honorable allegiance that 
is wholly inconsistent with the widely prevalent idea 
that he may proceed at will to make of himself an 
active and successful public enemy for any fees and 
reputation he can make by liberating criminals to 
repeat their crimes at will. The News sug: 
gests that the code be taken up for careful considera. 
tion by the Bar Association of Texas and by simi- 
lar organizations in other States. Some good can be 
accomplished even at bars that appear almost hope- 
less under present conditions. 

Without intending to reflect upon any efficient and 
faithful man on the bench, or upon any competent 
and honorable lawyer, The News is free to assert 
that work of the right sort at this one weak and 
dangerous point would probably do more in the pro- 
motion of a general uplift and in the restoration of 
popular confidence and respect for the courthouse and 
other public institutions than any other means or 
sort of improvement and reform. 





CHICAGO TRIBUNE, 


There is no doubt that the common good will be 
served by the solemn formulation of a code of pro- 
fessional ethics by the lawyers’ national organiza- 
tion. the American Bar Association. 

Whether the somewhat cynical attitude of the lay- 
man toward the lawyer’s professional ethics is more 
salient to-day than ever may be doubted, since the 
layman has never really or, at any rate, adequately 
appreciated the force of the truth that it is import: 
ant to the welfare of society that the guilty shall be 
“ defended ” as that the innocent shall be. He has 
always looked askance at the zeal of the advocate 
as an advocate. not realizing its vital necessity to 
the proper working of the whole machinery of jus- 
tice. That a declaration of ethics will do 
something toward modifying what is in great degree 
an unjust and hurtful belief can hardly be doubted, 
but the authoritative utterance of a code of ethical 
principles will serve a greater good than this. Such 
an utterance is needed within the profession. 

It is not necessary in support of this statement 
to diseuss deeply the conditions which justify it. The 
main tendencies of the generation in American life 


Beyond this it is the personal moral | are by this time apparent to any one who has 4 
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moral consciousness, Among the facts of the gene- 
ration has been the development of a more than ever 
important relation between business and law. The 
rise of the corporation, itself a creation of the law, 
has involved the development of an enormously im- 
portant and correspondingly profitable department of 
legal activity. . . . One of the inevitable as well 
as one of the worst aspects of this enlarged alliance |: 
of law and business is that thereby the old profes- 
sional standards and values have been belittled. 

A reaffirmation of right principles in the prac- 
tice of the law has been made imperative by a change 
30 subtle yet so profound. It should be accompan- 
ied by the active exercise of the personal influence 
of the better class of lawyers upon their younger or 
weaker brethren. Much can be done—it is not too 
much to say that much must be done—to make the 
new code more than a counsel of perfection. 


LAWRENCE TELEGRAM (MASS.). 

That such a feeling towards the legal profession 
exists is a particularly serious matter in a country 
where the members of that profession have so over- 
whelming a share in the 
It should oecupy one of the highest 
positions in the minds of the public. As the report 
of the committee of the Bar Association 
appointed to draft a code of ethics for the legal pro- 
fession says: 


governing and directing of 
the country. 


American 


“In America, where justice reigns only by and 
through the people under forms of law, it is essential 
that the system for establishing and dispensing jus- 
tice not only be developed to a high point of practi- 
eal efficiency, but so maintained that there shall be 
absolute confidence on the part of the public in the 
fairness, the integrity and the impartiality of its 
administration; otherwise there can be no perma. 
nence to our Republican institutions, Our profes. 
sion is necessarily the keystone in the arch of Re. 
publican government, and the future of the Republic, 
to a great extent, depends on our maintenance of the 
shrine of justice pure and unsullied. It cannot be 
so maintained unless the conduct and the motives of 
the members of our profession, who are the high 
priests of justice. are what they ought to be.” 


NATCHEZ DEMOCRAT (MISS.). 

The legal profession bars a man guilty of cham- 
perty, but somebody must file the charge, and while 
we have heard lawyers in different parts of the coun- 
try talking about this and other unprofessional acts 
committed by members of the profession, they have 
failed most signally in proceeding against the of- 
fender. 
The law is a most noble profession. Men practis- 
ing in this profession should stand upon the highest 


and most honorable gentlemen among the legal lumi- 


naries of this country. 

Every layman who reads the draft for the pro- 
posed canons of professional ethics to govern the prac- 
tice of law which was published in the Democrat 
yesterday morning, will say that it is just the thing 
that is needed and a particularly good thing for Mis- 
sissippi. In our humble opinion, the lawyer's 
duty in its last analysis is to see that unworthy 
members of the profession are disbarred from prac- 
tising before any court in the land. 


LAW JOURNAL, NEW YORK CITY. 
The fact that the bar associations of so many 
States have deemed a code expedient presumably in- 
dicates that the profession throughout the Union 
would approve the adoption of a general canon regu- 
lating professional conduct. It would, of course, be 
made up of provisions partly ethical in the deeper 
sense and partly of mere etiquette. It would be an 
advantage. especially as to matters of the latter 
authoritative expression which 
would be influential in the more primitive localities. 


class, to have an 


Furthermore, though, of course, no code could pos- 
sibly cover every phase of professional duty, it may 
serve a good purpose to have a considerable number 
of points as to which infractions are most frequent 
expressly regulated, so as to furnish a more definite 
basis for charges of misconduct. 

Realizing all the force in the contention that such 
a code is unnecessary, we believe, on the whole, its 
adoption would be a wise measure. Certainly if 
there is a substantial movement in its favor it should 
not be opposed on the ground that penal laws are 
not required to keep good men moral. They are at 
liberty to live up even to a higher ethical standard 
that the code will prescribe, while its application 
may be salutary upon their moral inferiors. . . . 
It is proper, however, as far as possible to confine 
the provisions of the text to the regulation of defi- 
nite phrases and specific facts of legal practice. This 
is the idea that Mr. Justice Brewer expressed in 
recommending “the preparation of a body of rules, 
few in number, clear and precise in their provisions, 
so that there can be no excuse for their violation.” 
From such point of view it would seem that the com- 
mittee has succeeded in presenting an available code 
for adoption by the association. 


PORTLAND TELEGRAM (ORE.). 

[f this declaration shall be adopted in practice by 
the lawyers of the country a reform will have been 
accomplished of greater social value than any other 
undertaken within the memory of living men. 

There is no profession which maintains so direct 
and powerful an influence on the morals of the people 





code of ethics that could be conceived by the brainiest 


as that of the law. Considerate and reason- 
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able people do not maintain that every lawyer is the 
victim of warped professional ethics. Con- 
sider the benefit, if in these matters the legal pro- 
fession could be brought to anything like a strict ob- 
servance of its ethical duty! Consider the lessen- 
ing of crime, if the criminal knew that the courts 
and lawyers were one in the purpose to ascertain the 
truth and to have justice done! 





NEW ORLEANS NEWS (LA.). 

The advantage of definite principles which have 
received formal sanction over varying standards is 
manifest. So far as the defense of crim- 
inals is concerned, the proposed rule embodies a well- 
settled principle. The accused is entitled to a fair 
trial. His guilt or innocence must be passed upon 
by a jury. 

Considered as a whole, it is a dignified, although 
necessarily incomplete statement of 
principles. 


professional 





RICHMOND PALLADIUM (IND.). 

While Judge Taft has suggested reform and im- 
provement for the bench, fourteen lawyers and jur- 
ists, who stand highest in the country, have pointed 
out in their code of ethics, formulated for the Amer- 
ican Bar, many pertinent changes in the legal stand- 
ard of the legal profession. We recognize the fact 
that this code of ethics is not in the nature of legal 
reform, but rather in the nature of moral better- 
ment. They too touch upon the subject of 
the judiciary and recognize the duty of the bar “ to 
endeavor to prevent political considerations from out- 
weighing judicial fitness in the selection of judges.” 

Too often in American life the election of a judge 
has been from political reasons alone, a condition of 
affairs which is as despicable as it is dangerous. 
The evils of selecting a judge for political reasons 
only is the first step in the corruption of our courts. 
At the same time the sentiment of the code is a 
common sense attitude to take. Therefore the word 
“outweigh ” should be emphasized. In one 
other matter the code touches a great evil of our 
modern life. We refer to the question of advertis- 
ing by the legal profession. Business cards and the 
like are largely a matter of custom governed by local 
conditions, but the habit of inspiring newspaper ad- 
vertising in the cases in which the lawyer is con- 
cerned or of criticisms of the manner in which 
litigation is carried on is characterized as not only 
unprofessional but dangerous. 

Another feature which is brought to light is the 
custom of hunting up and stirring up legal con- 


troversy, a habit in vogue in our large cities. Scan- 


ning tax titles, wills and the like for defects, which 
may form a basis for litigation, then informing the 
interested party of such facts, is often productive of 
blackmail on one side and of stirring up unprofitable 








litigation for both parties on the other. This, we 
believe, has been a fruitful source of money making 
for lawyers in the past, and it will be interesting to 
see what effect it will have upon such practices, 

There are many other things which have been 
touched upon in this code, such as the contingent fee 
and the oaths which are administered to lawyers on 
entering the bar, but we have endeavored to give only 
such examples as will show the general tenor and 
tendency of the best practitioners of this country. 
Improvement must come slowly. Much may be ae. 
complished by needed laws concerning legal proced- 
ure, but we think that the action of these men will 
have an untold influence in raising the standards ot 
the bar. Much more can be accomplished by a high 
moral tone in the foremost ranks of the profession 
than the most stringent laws which could be passed. 
We think, then, that the people of the United States 
should take special pride and interest in the reforms 
suggested by Judge Taft and the American Bar As- 
sociation. 





PHILADELPHIA PRESS. 

A committee of the American Bar Association has 
proposed a draft of a canon of professional ethics for 
lawyers which is made public this morning. Hon. 
Alton B. Parker, Justice Brewer of the United States 
Supreme Court, and other eminent judges and law- 
yers are members of this committee whose recom- 
mendations carry, therefore, the authority of some of 
the greatest minds of the American legal profession. 

This guide to professional conduct proposed 
by the committee, it is hoped by it, will free the 
profession from the public criticism and censure 
which have at times been bestowed upon it as a re- 
sult of the misconduct of unworthy men who have 
found their way into its ranks. 

The recommendations of the committee are com- 
pressed into a series of pledges which it is recom- 
mended lawyers shall take upon oath. . . . A 
person charged with crime has a right to the assist- 
ance of counsel. Whether he is guilty or innocent is 
not for the counsel to determine. That is for the 
court and jury, and counsel should not undertake to 
usurp their functions. A lawyer who ab- 
stains from bringing suits or making defenses for 
the purpose of delay or to force a settlement or for 
any purpose except to secure a decision upon a con- 
troverted point stands on secure ethical ground and 
ean take the oath prescribed by the committee with- 
out curtailing his usual practice. 

All the recommendations embody the familiar 
ethies of the legal profession as expounded and prac- 
ticed by the great lawyers of character and influ 
ence of the past. It is a good thing to have a re- 
vival, not only in churches but in professions as well, 
for the tendency to backslide is universal, and men 
as well as instruments need to be keyed up at times 
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and turned to standard pitch. The oath recom- 
mended by the committee is in recognition of wide- 
spread professional deterioration, but if the bar can 
be brought up and kept to the standard of profes- 
sional conduct here prescribed the lamented com- 
mercializing of the bar will be checked and the high 
standard of the past will become the accepted stand- 
ard of the present day. 





NEW HAVEN PALLADIUM (CONN.) 

If this is adopted by the American Bar Association 
and in turn by the bar associations of the States 
there will be less business for the courts and the law- 
yers will be peacemakers, because in the preamble in 
the proposed canon of ethics the committee quotes 
from Abraham Lincoln, who said: 

“Discourage litigation. Persuade your neighbors 
whenever you can. Point out to them how the 
nominal winner is often a real loser—in fees, ex- 
penses and waste of time. As a peacemaker, the 
lawyer has a superior opportunity of being a good 
man. Never stir up litigation. A worse man can 
scarcely be found than one who does this. Who can 
be more nearly a fiend than he who habitually over- 
hauls the register of deeds in search of defects in 
titles, whereupon to stir up strife and put money in 
his pocket? A moral tone ought to be enforced in 
the profession which would drive such men out of it.” 





CHICAGO HOME HERALD. 

The code will make quite a fair-sized pamphlet, 
but the juice of it is found in the short oath it is 
proposed to administer to the young men upon their 
admittance to the bar. The standard which 
the code will enjoin is no higher than the lawyer 
ought to hold up before himself. If its provisions 
are accepted and complied with in good faith, it can- 
not fail to reflect credit on the profession and fur- 
ther the cause of justice. 





SOUTM BETHLEHEM GLOBE (PA.). 

The thirty-second article, ‘“‘The Lawyer’s Duty in 
Last Analysis,” gives a fair idea of the trend of the 
whole. Nothing could be more admirable 
than that; and in following the precepts contained 
therein, and in the other articles of the report, law- 
yers everywhere will find their highest conceptions 
of honor fulfilled, and they will find their reward 
not only in the success of their practice but even 
more in the respect of the courts and of their asso- 
ciates, and no less of the publie at large. . . . It 
is to be hoped that this code of ethics may be 
adopted by the general convention of August, that 
all the State associations will also accept it, and 
that the courts, both federal and State, may include 
it in their rules, and impose the form of oath re- 
ported, upon all applicants for admission to the bar, 





who pass their examinations. 


BROOKLYN DAILY TIMES. 


The committee on Code of Ethies of the American 
Bar Association is meeting in Washington. Its aim 
is to adopt for the legal profession throughout these 
United States a higher plane of professional morals. 
Supreme Court Justice Brewer has made the sugges- 
tion that the code of the profession should be im- 
proved. He is but taking the same position assumed 
by Secretary of War Taft and Gov. Hughes, of this 
State, both of them eminent lawyers, who have taken 
occasion to declare within the year that the lawyer 
should look to it that his ,alling be elevated a little 
higher in public estimation than it is held to-day. 

The committee will report to the National 
Association which meets at Seattle in August. If 
the National Association adopts a wise set of rules it 
will be speedily imitated by the bar associations 
throughout the different States and the different 
counties within those States. It takes time for a 
reform of this kind to percolate through all the dif- 
ferent organization strata, but the reform cannot be 
begun too soon. 

With the public conscience becoming more sensitive 
year by year, with the press never more awake to the 
needs of the people, with a general move upward all 
along the line for better government and for better 
officials, it is proper that the legal profession should 
see to it that it does not fall behind in the march of 
general improvement. 


WEEKLY CHURCHMAN, NEW YORK. 

The quickening of the public conscience so marked 
in business and political life in these last years has 
shown itself also in the efforts of the American 
Bar Association to formulate a code of ethics for 
lawyers. This is as it should be, for to the abuse of 
legal ingenuity a very large part of the evils from 
which the body politic and body commercial have suf- 
fered may justly be attributed. The committee of 
the association, with Henry St. George Tucker, of 
Virginia, for its chairman, and notable jurists and 
lawyers representing all parts of the country among 
its members, has drafted a code, and this is now 
submitted to the bar of the country and to the public 
for consideration and discussion. Such a code, if 
adopted, would carry a strong moral sanction; its 
violation might even lead to expulsion from a bar 
association, and so involve a material sanction also. 
The code, as proposed, consists of thirty-two canons. 
The public is especially interested in five of them. 
The fifth has already evoked much unfavorable crit- 
icism. It declares that a lawyer may undertake the 
defense of a person accused of a crime of which he 
knows or believes him guilty, and, having undertaken 
it, is bound by all fair and honorable means to pre- 
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sent such defenses as the law of the land permits, 
“to the end that no person may be deprived of life 
or liberty except by due process of law.” This declar- 
ation has been severely criticised, but it seems to 
imply only a recognition that guilt is relative, and 
that no moral wrong is done to the State, if mitigat- 
ing circumstances in the case of the individual are 
presented as the guilty man would himself present 
them if he had the skill. 

The fifteenth canon implicitly condemns the casu- 
istical proposition that it is the duty of the lawyer 
to do whatever may enable him to succeed in win- 
ning his client’s cause. “A lawyer,” says the com- 
mittee, laconically, “should not do for his clients 
what his sense of honor would forbid him to do for 
himself.” The proposed code also sharply repri- 
mands indirect advertising through interviews or in- 
spired newspaper comment, and says no one should 
be permitted to remain in the profession who hunts 
up defects in titles or other causes of action, and 
gives information of them that he may be employed 
to bring suit. This has in the past proved a lucra- 
tive purlieu of the law to a considerable number of 
unscrupulous persons. At the conclusion of the code, 
the committee proposes an oath to be administered 
to all attorneys on admission to the bar, somewhat 
as the Hippocratic oath is administered in medical 
schools of many countries on graduation. It follows 
in the main the oath now used in the State of Wash- 
ington, embodies the ideals of the proposed code and 
gives solemn emphasis to the conviction that profes- 
sional knowledge is to be held sacred as a trust. 





CINCINNATI COMMERCIAL TRIBUNE. 

With the enunciation of elementary principles of 
ethics the public is not largely concerned. But it 
is concerned in the dignity of the administration of 
justice, and if the Bar Association can work in the 
direction of stamping out ambulance chasing it will 
work in an excellent direction and for its own good 
no less than for the public good. The cure for the 
disease is with the bar and with the courts. 





COLLIER’S WEEKLY. 

While admitting the right of an attorney to de- 
fend a client whom he believes to be guilty, the com- 
mittee holds that his activity in this direction should 
have limits. His work should be “ performed within, 
and not without, the bounds of the law.” “The of- 
fice of attorney does not permit, much less does it 
demand, for any client vielation of law or any 
manner or fraud or chicanery.” 

Formerly lawyers laid themselves open to criticism 
chiefly by helping murderers, thieves, and other vul- 
gar criminals to escape punishment for acts already 
committed. They were merely accomplices after the 
fact. Now the thing to which the public is more 





inclined to object is their habit of making them-| possession of _ it. 








selves accomplices before the fact in crimes of a 
more refined, but more dangerous, nature. The old- 
fashioned criminal committed his deed by himself, 
and then asked his lawyer to get him off. The modery 
financial criminal rings his electric bell beforehand 
and directs the salaried head of his legal department to 
plan his crime for him in advance. The ethics vom- 
mittee of the American Bar Association would make 
it unprofessional for a lawyer to follow directions of 
this kind. 





CHARLESTON NEWS-COURIER. 

The formulation of a code of ethics by the Ameri- 
can Bar Association should have the salutary effect 
of bringing the American lawyer to a halt for a 
moment, during which he may ponder the standards 
of his profession to-day as they compare with those 
that prevailed half a century ago. When South 
Carolina lawyers “rode the circuit,” carrying their 
briefs and books in their saddle-bags, the ethies ot 
the profession were written in their minds and hearts, 
There was no need that they be reduced to writing 
and worn in the waistcoat pocket for ready reference, 
The young lawyer received them from the elder, in 
whose little office he had studied, and the example of 
his preceptor was more compelling than any schedule 
of printed rules could be. The rectitude of practice 
passed uncorrupted from generation to generation. 
Railroads were few, and trains fewer; so that not 
many mules and cows were run over and killed. 
Railroad collisions were rare and when messages were 
not sent by telegraph mental anguish was not com- 
mon, as it is in these aching and throbbing times. 
Most of the litigation on the civil side of the court 
was about lands, wills, trusts and contracts, 

With the growth of corporations, the expansion of 
industry and the multiplying complexities of life, 
the lawyer’s temptations have increased with his 
opportunities. It is right and expedient that 
Southern lawyers stop and take stock of what they 
have inherited and the code which the American Bar 
Association has promulgated may serve them well 
as a text book. Formerly the shyster died for want 
of sustenance; now he must be plucked up and cast 
out, and the affirmative duty is upon those lawyers 
who cherish the good report of their calling to see 
that this is done. 
courage. 


Sometimes the task requires 





OMAHA BEE, : 
The fact that such a code is proposed for adoption 
is proof of its need, a fact which laymen and liti- 
gants have long known. At each meeting of the 
Bar Association for some years learned members have 


deplored the deterioration of the bar in_ the 
lowering of its standard of ethics and the 
commercial spirit that seems to have taken 

The “ambulance chasers,” 
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the provokers of libel suits, the jury fixers and 
the lawyer’s agents devoted to subornation of per- 
jury by spending money on witnesses have done their 
disgraceful work and brought the entire profession 
into public criticism and censure from which it is 
now proposed to seek permanent relief. 
posed code emphasizes the duty of the lawyer to up- 
hold and observe the law, which, the framers of the 
code assert, is greater than any client and more 
powerful than any interest. This is a direct thrust 
at the class of attorneys who are popularly believed 
to be employed by large interests for the sole pur- 
pose of inventing evasions of the law. It will be 
decidedly interesting, however, to see what methods 
the American Bar Association will take to secure 
the enforcement of the code after it is adopted. By 
use of this code as the basis for disbarment pro- 
ceedings the profession might quickly rid itself of 
unworthy members. 


The pro- 





Some Qualifications for a Judge of the Su- 
preme Court of the United States. 
By DUANE Mowry. 

The occupant of such an exalted judicial position 
should be a lawyer who is pre-eminent in his pro- 
fession by reason of the hard common sense which 
he has shown in the trial of causes; by the varied 





experiences which his active practice has given him; 
by his disposition to dig deep and plod long in at- 
tempting to solve intricate questions of law and fact; 
by his intense love of justice administered under the 
forms of the law; by his utter and complete disre- 
gard of the personnel of litigants and attorneys in 
every case which may be brought for hearing before 
the court; by his ability to absorb every point of 
merit on either side of every litigated matter com- 
ing on to be heard; by his inherent faculty to reject 
the mere chaff in every argument submitted; by his 
great familiarity, not only with the law, but with all 
debatable matters pertaining to the history of our 
country and of its institutions; in a word, a student 
of the whole country, as made manifest by our rapidly 
developing, changing and _ increasing institutions, 
both under the federal and the respective State Con- 
stitutions, and the laws enacted under them. 

If such a lawyer should occupy this most hon- 
orable position, it would be of comparatively little 
consequence from what part of the country he 
should be taken. It is of vastly more importance 

at the lawyer appointed be profoundly learned in 
the law and very familiar with the rise and growth 
of our institutions. It is of small moment where 
he may live, or what may be his political creed or 
belief. Indeed, these are matters of infinitesimal 
consequence. 

It is not necessary, and it may not be wise, to 
advance a sitting member of the bench. The para- 
mount consideration should always be: Who is the 


very best equipped, available member of the legal 
profession, on the bench or off of it, that can be 
secured for the appointment. The president should 
strive always to get far away from all considerations 
of favoritism, of political affiliations, of geograph- 
ical location, in making this important appointment. 
ji he will this, he will be apt to give the 
country a clean judge, of profound legal learning, of 
reat industry, with an unsullied personal life, and 
an inherent love of justice. Mere reputation should 
ve set aside, as this may, or may not, be well de- 
served. Let us have in its stead, character in its 
irgest and broadest sense, profound knowledge, and 
tue judicial temper, clear and undoubted. 

Here we have some of the essential qualifications 
for a truly great and good public servant in re- 
sponsible judicial position. 

Milwaukee, Wis., August, 1908. 

3:03 
The Possibilities of Intellectual Co-opera- 
tion Between North and South America. 
By L. 8S. Rowe, LL. D. 

The contrast between Latin and Anglo-Saxon has 
been used constantly to support the view that close 
co-operation between the two races is impossible of 
attaniment. To many writers there is an essential 
and fundamental antagonism between the basic racial, 
mental and moral traits. 

It is only within comparatively recent years that 
the pseudo-scientific form under which this doctrine 
has masqueraded has been unmasked. That there 
are differences between the Latin and the Anglo- 
Saxon no one will deny, but that these differences 
involve any essential antagonism between the two 
races is without any basis in scientific fact. We are 
gradually acquiring a clearer appreciation of the 
real strength of the people of Latin America and of 
the contributions that they have made, and are 
making, to the progress of western civilization. 

HIGHER EDUCATION IN SOUTH AMERICA. 

It is a matter of considerable surprise to many to 
learn that the arts and sciences were fostered from 
the earliest period of the settlement of South Amer- 
ica. In 1551, the first American university was 
established in the Peruvian capital. For more than 
a century after its foundation the University of San 
Marcos of Lima was the center from which’ radiated 
the influences that led to the establishment of higher 
institutions of learning throughout the central and 
southern sections of the continent. Originally 
founded by the Spanish crown and placed under 
the immediate supervision of the church, these insti- 
tutions drew their inspiration and received their in- 
tellectual stimulus from Spain. 

With the emancipation of the colonies from the 
mother country the intellectual influence of other 
European countries, notably Italy and France, began 


do 








to make itself felt. The reerganization of South 
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American universities, which took place during the 
early decades of the nineteenth century, was under- 
taken in accordance with the dominant French in- 
fluences of the period. These influences to-day still 
determine the organization and method of university 
instruction in South America. Until within com- 
paratively recent years the curriculum has been pat- 
terned after European models; and even in the study 
of scientific questions the distinctive problems of 
this continent have been neglected. This condition 
of affairs has been due in large part to the fact that 
those members of the university faculties who were 
giving all their time to university instruction were 
recruited from abroad, and the native professors 
followed the standard set by their foreign colleagues. 

Within the last two decades, however, a new spirit 
has begun to make itself felt amongst the higher in- 
stitutions of learning of South America. Through 
the influence of a number of educational leaders, at- 
tention has been called to the distinctively national 
problems, and especially to the necessity of bring- 
ing the universities into closer touch with national 
life. 

RELATION OF UNIVERSITIES TO NATIONAL LIFE. 

lt is at this point that the influence of the uni- 
versities of the United States for the first time be- 
gins to make itself felt in South America. The close 
adaptation of our higher institutions of learning to 
the ever-changing needs of national life has been 
held up before the Latin-American universities as an 
example of the important part which the university 
should, and, if it is to fulfil its mission, must play in 
the life of the people. With this desire of the Latin- 
American republics to bring their universities into 
closer touch with the life of the people there has also 
come an awakening to the fact that the republics of 
this continent, because of the exceptional conditions 
under which they were settled and because of the 
peculiar economic and political conditions that have 
accompanied their growth, present a group of prob- 
lems different in many respects from those of con- 
tinental Europe, or in fact, from any other portion 
of the globe. It has taken a long time to make 
clear the far-reaching international obligations in- 
volved in this community of national problems. The 
experience of each country contains many lessons, 
positive and negative, by which the nations of this 
continent may profit. Furthermore, the spirit of 
mutual helpfulness growing out of such interchange 
of service will contribute materially toward the de- 
velopment of a real continental public opinion, the 
attainment of which will eonstitute the greatest 
safeguard to the peace of this hemisphere and in- 
directly to the peace of the world. 
DESIRE OF SOUTH AMERICAN INSTITUTIONS TO BE 


BROUGHT INTO CLOSER TOUCH WITH 





THE UNITED STATES. 

As a result of this clearer appreciation of the pos. 
sibilities of an interchange of experience in grap. 
pling with fundamental national problems, there js 
evident a growing desire on the part of educational 
leaders in South America to bring themselves into 
closer touch with the educational system of the 
United Stat~s a:d to foster closer relations with our 
universities. 

It seems strange, and at first almost inexplicable, 
that we, in the United States, have failed to pay any 
attention to the great currents of South American 
thought. In our ignorance of the real situation in 
this section of the continent we have grouped all the 
countries under the common name of South America 
and have taken for granted that conditions are s0 
primitive that no intellectual or scientific move. 
ment of importance is to be looked for. The vast. 
ness of our own country has led our universities to 
devote themselves to the distinctively national prob- 
lems, and little or no thought has been given either 
to our relations with the other sections of this con- 
tinent or to the possibilities of securing from them 
valuable scientific material for our own purposes, 

It will probably be surprising to many to learn 
that in each of the countries of Latin America there 
is a group, and in many countries a large group, of 
earnest investigators who have made, and are mak- 
ing, important contributions to scientific thought. 
Until recent years these investigators have not util- 
ized the vast fund of valuable material which their 
own countries offer, but there is now noticeable 
amongst the younger generation a desire and deter- 
mination to concentrate attention on the distinct 


ively scientific problems of their respective countries.. 


We may, therefore, confidently look forward to a 
period of scientific fruitfulness which will throw a 
new light on many of the problems which are now ob- 
sorbing the attention of investigators in the United 
States. There is something inspiring in the thought 
of bringing the scientific effort of the American con- 
tinent to bear on the great political, social, economic 
and racial problems which confront the nations of 
this hemisphere. 

The discussion of our relations with South Amer- 
ica has been limited almost exclusively to com- 
mercial considerations. It has been taken for 
granted that intellectual intercourse would follow on 
the heels of closer commercial relations. We have, 
therefore, been content to postpone the consideration 
of this phase of our continental position until such 
time as the growth of commerce has brought us into 
closer touch with the people of Latin America. 
INTELLECTUAL INTERCOURSE MUST BE STIMULATED 

INDEPENDENT OF COMMERCIAL RELATIONS. 

The most cursory examination of the South Amer- 

ican situation will show that the theory which has 
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wuided our attitude is erroneous. Until compara- 
tively recent years England has practically domin- 
ated South American trade, yet English intellectual 
influence has been so slight that it hardly deserves 
consideration. On the other hand, Franee, with but 

an insignificant commercial position, has exerted a 
powerful influence over the thought and action of 
the people of Latin America. It is generally sup- 
posed that this is due to the close racial affinity be- 
tween the Spanish and the French. That this is 
not the true explanation is attested by the growing 
intellectual influence of the Germans, who are now 
supplanting the French, solely because of the con- 
certed effort which both the German government and 
the German people are making to strengthen their 
position in this quarter of the globe. Germany has 
been ready and anxious to send her officers to reor- 
ganize the South American armies, and she has 
shown herself no less ready and anxious to send her 
schoolmasters and schoolmistresses to reorganize the 
lower and higher schools of these countries. Al- 
though German commerce has made great strides, her 
advance in moral and intellectual influence is not 
to be traced to this fact, but rather to the deter- 
mined effort that she is making to place her best in- 
tellectual forces at the service of the South Amer- 
ican republics. 

THE LESSONS OF GERMAN SUCCESS. 

There has been much irresponsible talk about the 
designs of Germany on South America. Not only is 
there a lack of any present indication of such de- 
signs, but even supposing the acquiescence of the 
United States, Germany lacks the elements with 
which to support such a movement. The Germans 
settled in South America, while anxious to preserve 
their German traditions, could not be relied upon 
to support any attempt at the extension of German 
dominion. The really significant fact is that Ger- 
many’s intellectual influence in South America is 
growing so rapidly, especially in the educational field, 
that German ideas, German culture, and the German 
point of view now dominate the educational system 
in the more important sections of South America. 
This fact possesses a deep and far-reaching signifi- 
eance and constitute a far greater achievement than 
a territorial foothold. 

Germany's success contains a lesson of much im- 
portance to the United States. It is evident to 
evervone who has watched the development of na- 
tional feeling in South America that the time has 
come when we must view our position on this con- 
tinent with a far keener sense of the responsibilities 
which it involves. We must shape our policy not 
merely with a view to the present but with reference 
to our standing amongst our neighbors ten and 
twenty years hence. It is idle to suppose that the 





constant reiteration of our good intentions will 


satisfy the peoples of Latin America. They have to 
a very large extent overcome their distrust of the 
purposes of our government. In its stead there has 
developed a feeling of admiration for the wonderful 
progress of our country, its energy and initiative, 
and a sincere desire to profit by our example. 

This new spirit finds its most distinct expression 
in the almost universal demand for American teach- 
ers and American educational methods. In the few 
instances in which American methods have been in- 
troduced they have produced most excellent results. 
A remarkable confirmation of this fact was im- 
pressed upon me while traveling through the north- 
ern provinces of the Argentine Republic. In 1869, 
President Sarmiento, who was a close friend of 
Horace Mann, engaged the services of five or six 
American teachers, and placed in their hands the 
organization of a normal school in the city of Par- 
ana. ‘The founders of this school are now dead or 
pensioned, but during the last four decades the in- 
stitution which they established has exercised a pro- 
found influence on educational methods throughout 
the republic. This has contributed 
more than any other agency toward developing a 
respect for American methods and strengthening a 
desire to profit by American experience. There is a 
real feeling of national gratitude for the teachers 
whose pioneer work served to place the Argentine 
educational system on a higher plane of efficiency. 

When a handful of teachers can accomplish such 
results we begin to appreciate the far-reaching in- 
fluence of a concerted and well co-ordinated effort to 
extend such educational service, and the desirability 
of formulating further plans for the establishment of 
new and even stronger intellectual ties. Three pos- 
sible lines of activity present themselves as a first 
step in this direction: 

PREPARATION OF TEACHERS FOR SERVICE 
AMERICA. 

First. The better preparation of American teachers 
for service abroad. Both Porto Rico and the Phil- 
ippines furnish excellent preparatory training for 
service in South America, but the number of teachers 
available is relatively small. 


one school 


IN LATIN 


Our normal schools 
would do a great service in giving to Spanish a more 
prominent place in their curriculum, and in giving 
to teachers a better idea of the history and civiliza- 
tion of these Latin American countries. 

But more important than these changes, which 
are relatively simple and easily effected, is the 
development of a more ready adaptability on the 
part of American teachers. In this respect the 
German still outranks the American. We are in 


many ways unpleasantly provincial in our attitude 
toward the foreigner and fail to show that ready 
sympathy with a point of view different from our 
own which has done so much to make the German 
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and German methods important factors in South 
American affairs. 

MIGRATION OF STUDENTS FROM LATIN AMERICA. 

Secondly. We must make a more concerted effort 
to attract a larger number of South American stu- 
dents to our normal schools and universities. It is 
true that much has been done during the last ten 
years, but we have only begun to realize the possi- 
bilities of service in this respect. To-day the natural 
trend of South American students is still towards 
Europe, in spite of the fact that our institutions 
offer a training better adapted to the conditions pre- 
vailing in these republics. 

The opportunity now presents itself, as it has 
never presented itself before, for our universities to 
perform a great national service, which will do 
more to draw the countries of South America closer 
to us than any one thing that can be done at the 
present time. If a group of our larger institutions 
were to establish a series of scholarships for Latin- 
American students it would be interpreted as the 
clearest indication of the good will and friendly feel- 
ing of the American people. The governments of 
the South American republics are beginning to send 
students to the United States, but the number de- 
siring to come is far in excess of the available ap- 
pointments. The presence of a considerable body of 
Latin-American students cannot help but benefit our 
university life. They give to our students a closer 
acquaintance with the point of view of the Latin- 
American peoples and thus destroy many of the 
prejudices that now exist. The personal ties formed 
during the university years serve to prevent the re- 
currence of those misunderstandings which in the 
past have, from time to time, marred our relations 
with the republics of South America. 

In this work the International Bureau of American 
Republics in Washington will be of the greatest 
service. The Pan-American conference held in Rio 
in 1906 adopted a plan for the reorganization of 
this bureau and as an integral part of this plan 
provided for the establishment of an educational 
bureau, which should serve as a clearing-house of 
educational information for the republics of this 
continent. The present director, the Honorable John 
Barrett, is anxious to broaden the usefulness of the 
bureau wherever possible, and the universities of the 
country can be assured of his cordial support in any 
plans that they may adopt. Heretofore the educa- 
dional leaders of South America have had consider- 
able difficulty in securing complete and trustworthy 
data concerning educational methods in the United 
States. Through the Bureau of American Republics 
the machinery is now being devised through which 
such information will be readily and speedily avail- 
able. 


UNIVERSITY 00-OPEBATION. 
Thirdly. The establishment of closer relations be- 
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tween the universities of North and South Americ, 
and between individual investigators in the various 
scientific fields. 

During an extended tour through South America 
1 had the opportunity to discuss with university 
authorities in the different countries a plan for the 
establishment of such closer relations. I found 
every one with whom I spoke not only prepared but 
enthusiastic in their acceptance of any plan that 
would bring them into closer touch with the uni- 
versities of the United States. As a first step, the 
following tentative plan was agreed upon with the 
National University of La Plata, the National Uni. 
versity of Chile, and the University of San Mareos 
of Lima: 

1. To arrange for the exchange of all university 
publications. 

2. The establishment of 
duties of which shall be 

(a) To serve as a center of information for mem- 
bers of the various faculties or other investigators 
who may desire data concerning any subject under in. 
quiry; 

(b) To serve as intermediary between members of 
the university pursuing similar lines of investiga. 
tion ; 

(c) To undertake with speeialists the arrange: 
ment of simultaneous investigations on topics of in- 
terest to scientists in both countries. By this means 
monographic studies covering similar topics in the 
various countries can be undertaken. 

(d) To furnish information concerning programs 
of courses, methods of instruction, etc., etc, 

3. The establishment of a “Foreign Students’ In- 
formation Bureau,” whose duty it shall be to furnish 
full information concerning every phase of university 
life, and also to receive foreign students, extending 
them every facility upon their arrival. 

4. The inclusion of material relating to the devel- 
opment of American political institutions in such 
courses as constitutional law, administrative lav, 
political economy, sociology and comparative legisla- 
tion. The main purpose of this plan is to give to 
university students some notion of existing condi 
tions, and to arouse in them such interest as will 
lead to independent investigations. 

This project for university co-operation will serve 
important scientific ends. In the first place, there are 
the scientifie purposes to be subserved. We have 
hardly begun to appreciate the wealth of scientific 
material which South America affords. I can com: 
fine myself to the one field of investigation with 
which I am acquainted—the study of political insti: 
tutions. The Constitution of the United States has 
had a marked influence on the development of politi 
cal institutions throughout South America. This is 


a scientific bureau, the 





partieularly true of the federal republics, Brazil ani 
the Argentine, but it is also true, although to a les 
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extent, of the unified states, such as Chile, Bolivia, 
and Peru, The student of political institutions is 
afforded the opportunity of examining the operation 
of similar constitutional provisions under totally dif- 
fereut conditions and is thus able to study the re- 
lation between constitutional form and constitutional 
fact from an entirely new viewpoint. 

CONSTITUTIONAL DEVELOPMENT OF THE REPUBLICS OF 

LATIN AMERICA. 

There is a very common and widespread belieg 
that the republics of Latin America have had no 
constitutional development worthy of the name, that 
they have passed from revolution to revolution, and 
that the constant instability has prevented any ap- 
proach to orderly institutional growth. It is there- 
fore, a matter of some surprise to the student of 
political science to find in the constitutional history 
of these countries material which throws a flood of 
light on the development of democratic institutions 
and their relation to inherited political ideas. 

Even the revolutions have a deep constitutional 
significance. In most cases they are the political ex- 
pressions of deep rooted social changes and must be 
so interpreted in order to grasp their true sig- 
nificance. In spite of occasional setbacks, the lead- 
ing countries of South America are developing polit- | 
ical institutions which, within a comparatively short! 
time, will be as firmly established as our own. The | 
occasional upheavals that occur are steps in this 
process. With each year public opinion is becom- 
ing more organic and is extending its control over 
governmental affairs. As soon as the history of 
South American countries is studied with the same 
care and detail as of the United States, we will find 
that the political institutions of these countries have 
passed through stages of development quite as clearly 
defined as those through which our own institutions 
have passed. 

Material of equal value is to be found for the 
study of race problems and racial relations, archae- 
ology, medicine, hygiene, and public sanitation. In 
order to give to this material its greatest value it 
is important that investigators in different sections 
of the country should be brought into close relation 
with one another. Through such united effort the 
contribution of this continent to the world’s knowl- 
edge will be greatly increased and a new spirit of 
solidarity established. 

PAN-AMERICAN SCIENTIFIC CONGRESS. 

The approaching Pan-American Scientific Congress 
to be held in Santiago, Chile, in December, 1908, fur- 
nishes the opportunity fo our universities to show, 
through their participation in the work, that they 
appreciate the possibilities involved in closer co-op- 
eration for the solution of the many scientific prob- 
lems that we have in common. The cordial and fra- 
ternal spirit in which the invitation to the United 








States government has been extended expresses the} 


desire of the people of Latin America for a closer 
and more fruitful community of action with the 
people of the United States. 

This congress has heretofore been exclusively Latin- 
American. The determination to make it Pan- 
American is but one of the many indications that a 
feeling of continental solidarity is gradually making 
itself felt. The personal ties formed between in- 
vestigators at such a gathering will make it possible 
to undertake parallel inquiries in different sections 
of the continent, and it is but reasonable to expect 
that such inquiries will throw a new light on the 
many vexed questions. Through this contact, scien- 
tific associations in different parts of this hemisphere 
will be brought into closer touch with one another 
and the activities of all rendered more fruitful. This 
congress will mark an epoch in the intellectual rela- 
tions between the republics of the American con- 
tinents. 

In considering the various plans herewith sub- 
mitted, due weight must be given to the broad na- 
tional interest involved as well as to the immediate 
scientific advantages which they present. Interna- 
tional relations are to-day determined by the intel- 
lectual sympathies that exist between nations. We 
draw nations toward us in proportion as we do them 
service, and we are to-day placed in a position to be 
of incalculable service to the peoples of South Amer- 
ica. Their greatest present need is a better organi- 
zation of the common school and higher educational 
system. Our own experience contains many les- 
sons by which they may profit. There is no need to 
foist our methods on them. On the contrary, they 
are ready and anxious to avail themselves of the best 
that we have to offer. At no time in our history 
have the universities of the United States had a bet- 
ter opportunity to do a service of national—yes, of 
continental import. No agencies are better adapted 
to this purpouse. 

In the development of this spirit of continental 
solidarity our universities will add another to the 
many national services that they have performed. 
The time is not far distant when the Latin-American 
republics—or at least the more important among 
them—will be powers of real magnitude, whose sup- 
port the United States will require in the realization 
of those ideals of international justice for which our 
government has so long striven. We cannot hope 
to have their support unless we are able to establish 
with them closer intellectual and moral bonds. The 
spirit of continental unity which we must try to es- 
tablish does not imply the slightest antagonism to- 
ward Europe or against European institutions. It 
is simply the recognition of the elemental fact that 
America can best make her contribution to the 
world’s progress by addressing herself primarily and 
with unity of purpose to those national and interna- 
tional problems that are either peculiar to this con- 
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tinent or for the solution of which conditions are 
peculiarly favorable. The republics of this con- 
tinent will thus best make an adequate return for 
the inheritance which they received from Europe. 





English Notes. 


Of more than usual interest to the English lawyer 
will be the forthcoming meeting of the American 
Bar Association. A committee of the association 
has drafted what purports to be a complete code of 
professional ethics, and the discussion of these pro- 
posed canons, which are thirty-two in number, will 
be the main business of the meeting. One of the 
draft rules is quite inconsistent with the traditions 
of the English bar. “A lawyer may counsel and 
maintain only such actions and proceedings as ap- 
pear to him just. His appearance in court should 
be deemed equivalent to an assertion, on his honor, 
that, in his opinion, his client is justly entitled to 
some measure of relief.” The observance of such a 
regulation would, of course, be quite incompatible 
with the impersonality that belongs to the English 
advocate. “A man’s rights,” said Lord Bramwell, 
“are to be determined by the court, not by his ad- 
vocate or counsel. It is for want of remembering 
this that foolish people object to lawyers that they 
will advocate a case against their own opinions. A 
client is entitled to say to his counsel, ‘I want your 
advocacy, not your judgment; I prefer that of the 
court.” Lord Halsbury has expressed a similar 
view. He has described the contention that “an 
advocate is bound to convince himself by something 
like an original investigation that his client is in 
the right before he undertakes the duty of acting 
for him,” as “ridiculous, impossible of performance. 
and calculated to lead to great injustice.” The rule 
that an advocate ought not to express his personal 
opinion in a criminal case has often been insisted 
upon. Sergeant Shee’s expression of belief in the 
innocence of Palmer, the Rugeley prisener, drew a 
strong protest from Sir Alexander Cockburn, who 
remarked that the counsel for the defense “ had bet- 
ter have abstained from making any observations 
which involved the assurance of his own conviction.” 
Johnsen, when asked by Boswell whether a lawyer 
ought to support a cause which he knew to be bad. 
replied: “Sir, you do not know it to be good or 
bad till the judge determines it.” That is really the 
eonclusion of the matter. Much injustice would be 
done if the character and eminence of a counsel were 
always to be regarded in determining the justice of 
his client’s cause, and this would be the inevitable 
result of the rule which the American Law Associa- 
tion is to be asked to adopt.—Law Journal. 


ee 
ns, 


In connection with the visit of M. Fallieres it may 
be of interest to point out that, according to one of 
the unwritten laws of the Constitution, the Pregj. 
dent of the republic may not leave French territory 
while the Chambers are in session. One explanation 
of this rule may be found in the fact that the Presi. 
dent takes an active, and not merely a nominal, share 
in the government. For example, he usually pre. 
sides at Cabinet councils, and in this, as well as in 
other ways, he exerts a potent influence in matters 
of State. The rule which thus places a certain re. 
striction on the movements of the chief of the re. 
public had its counterpart at one time in our own 
country. By the Act of Settlement the sovereign 
was expressly forbidden to leave the British Isles 
without the sanction of Parliament. This prohibi- 
tion, however, which was aimed at possible entangle. 
ments arising out of the Hanoverian connection, was 
short lived, as it was repealed during the first year 
of the reign of George I, “whose frequent journeys 
to Hanover,” says Hallam, “were an abuse of the 
graciousness with which the Parliament consented to 
annul the restriction.”—Law Times. 

The recent discussion in Parliament on the King’s 
visit to Russia furnished a striking exemplification 
of the workings of the legal mind in dealing with 
political questions. Mr. Keir Hardie, having bluntly 
charged the Czar and his ministers with responsibil- 
, ity for the recent atrocities in Russia, was threat: 
j;ened with suspension by the Deputy Speaker if he 
did not withdraw the offensive words. The Prime 
Minister intervened with the suggestion that it was 
not out of order “to describe a particular set of 
facts compendiously as atrocities or atrocious or a 
series of crimes or what we hold to be a series of 
crimes,” and the only point being whether in describ- 
ing the direct responsibility of a foreign government 
he should apply the term “atrocious” or “ atroci- 
ties,’ the honorable member might reasonably re 
spond to the appeal to withdraw “and distinguish 
between the two things.” The honorable member 
availed himself of the lawyer-like suggestion, and 
the debate was allowed to proceed. Mr. Asquith’s 
refinement on “atrocious or atrocities” recalls the 
classical instance reeorded in Busch’s Diary of a 
distinction made by his hero, Bismarck, in his law- 
student days at the university, which saved the fu- 
ture Chancellor from something worse than suspen- 
sion. “I remember,” said Bismarck, “at Gottingen 
I once called a student a ‘dummer Junge’ (silly 
youngster)—the recognized form of offense when it 
is intended to provoke to a duel. On his sending me 
his challenge, I said I had not wished to offend him 
by the remark that he was a silly youngster, but 
merely to express by conviction.” The legal habit of 





drawing fine distinctions is worth a great deal, after 
all, in the rough-and-tumble of practical life and 
politics—Law Jurnal. 
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Member of the Bar Suspended from Practice 
for Six Months. 





PROFESSIONAL MIscoNDUCT IN SUBMITTING TO AP- 
PELLATE TRIBUNAL AFFIDAVIT SERIOUSLY RE- 
FLECTING UPON THE CHARACTER AND OFFICIAL 
ConpucT OF TRIAL JUSTICE. 





New YORK SUPREME CoURT—APPELLATE DIVISION— 
First DEPARTMENT. 
July, 1908. 





Present: Hons. Grorce L, INGRAHAM, CHESTER 
B. McLAUGHLIN, JOHN Proctor CLARKE, JAMES W. 
HoveHToN and Francis M. Scort, JJ. 

In the Matter of Davin W. Rockmore, an attorney. 

Howard Townsend for petitioner; Charles Strauss 
for respondent. 

Per CURIAM.—The respondent, an attorney and 
counsellor at law, in answer to a motion to dismiss 
an appeal pending before the Appellate Term of the 
Supreme Court, submitted an affidavit seriously re- 
fecting upon the character of a justice of the Mu- 
nicipal Court of the city of New York. The Appel- 
late Term certified the matter to this court, and 
transmitted a copy of the affidavit submitted by the 
respondent for such action as this court might deem 
proper. Notice of this proceeding having been given 


stated that on the same day another member of the 
bar appeared before the court, in response to a simi- 
lar order to make explanation concerning what 
seemed to be improper language in his brief reflect- 
ing upon a justice of the Municipal Court; that dur- 
ing the last year the court had frequently observed 
the use of language by attorneys in their briefs ex- 
ceeding the permissible limit of criticism upon judi- 
cial action. So far as the statement in the affidavit 
submitted by the respondent relates to the action of 
the court in the case referred to in his affidavit we 
do not think it can be considered upon this applica- 
tion, (Matter of Manheim, 113 App. Div. 136.) 
However much the respondent may have deemed him- 
self aggrieved by the action of the justice of the Mu- 
nicipal Court, it was unprofessional conduct for him 
to submit to an Appellate Court an affidavit reflect- 
ing upon the judicial integrity of the court from 
which the appeal was taken, and such conduct of 
an attorney of this court cannot be overlooked. In 
the Matter of Manheim, 113 App. Div. 136, we had 
before us a case where an attorney who deemed him- 
self aggrieved by the action of the City Court wrote 
a private letter to one of the justices which reflected 
upon his judicial integrity. We there expressed our 
views upon such conduct, and in that case only re- 
frained from suspending the attorney because the 
communication was a private letter addressed to the 





to the respondent, he has in reply submitted an 
affidavit explaining the circumstances under which 
this affidavit was submitted to the Appellate Term. 
The respondent had appeared for a defendant in an 
action in one of the Municipal Courts of the city of 
New York. Judgment had been entered against his 
client by default, and a motion to open the default 
had been denied, from which the defendants had ap- 
pealed to the Appellate Term. The plaintiff had 
moved to dismiss that appeal, and in opposition to 
that motion the respondent in this proceeding sub- 
mitted an affidavit to the Appellate Term which con- 
tains a statement that he was desirous of arguing 
the appeal for the reason that the attorney for the 


plaintiff in the action “has the reputation of being 


the attorney-general in the Second Municipal Court,” 
in which the action was brought, “ which means that 
the said attorney, by reason of his being a resident 
of the district and by reason of his friendship with 
the court justices has the reputation that he has an 
influence with the court;” that the deponent makes 
the charge, as there are any number of lawyers who 
have had the same experience that the deponent has 
had, that whenever the said attorney was an oppo- 
nent in the Second Municipal Court there was abso- 
lutely no opportunity of presenting the case, or, if 
the case was tried, that a decision was rendered not 
upon the merits, but by reason of the connection of 
the said attorney with the case. In the communica- 
tion of the Appellate Term to this court it was 





justice only, expressing to the justice the attorney’s 
dissatisfaction, and not intending to be placed upon 
the record of the court or in any way published, but 
in that case his course was severely condemned. 

We cannot shut our eyes to the fact that there is 
a growing habit in the profession of criticising the 
motives and integrity of judicial officers in the dis- 
charge of their duties, and thereby reflecting on the 
administration of justice and creating the impres- 
sion that judicial action is influenced by corrupt or 
improper motives. Every attorney of this court, as 
well as every other citizen, has the right, and it is 
his duty, to submit to the authorities in whom is 
vested the power to remove judicial officers for any 
conduct or act of a judicial officer that tends to show 
a violation of his duties. or would justify an infer- 
ence that he is false to his trust. or has improperly 
administered the duties devolved upon him, and such 
charges to the proper tribunal, if based upon reason- 
able inferences, will be encouraged and the person 
making them protected. When such charges are thus 
presented the judicial officer can be heard in his own 
‘defense and can meet the accusation, but when such 
charges are made in an Appellate Court in an action 
between private individuals the judicial officer 
against whom the accusations are made has no op- 
portunity to meet them. It is no excuse to say that 
other attorneys had stated to the respondent that 
they had experienced similar treatment. The fact 








that an attorney had made such a charge against 
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the justice from whom the appeal was taken shows 
that he had intended in that case to obtain an ad- 
vantage by the statements which it was improper 
to submit to the Appellate Court, or for the court 
to consider in determining the rights of the parties 
upon the appeal. The only effect that could have 
been intended was to have prejudiced the Appellate 
Court against the attorney’s opponent in determin- 
ing the question that was before it; and that of 
itself was professional misconduct requiring severe 
censure. While we recognize the inherent right of 
an attorney in a case decided against him, or the, 
right of the public generally, to criticise the deci- 
sions of the courts, or the reasons announced for 
them, the habit of criticising the motives of judicial 
officers in the performance of their official duties 
when the proceeding is not against the officers whose 
acts or motives are criticised, tends to subvert the 
confidence of the community in the courts of justice 
and in the administration of justice; and when such 
charges are made by officers of the courts who are 
bound by their duty to protect the administration of 
justice, the attorney making such charges is guilty 
of professional misconduct. The respondent admits 
the impropriety of his action, and states that he filed 
this affidavit without malice and with the best of 
motives, but not with the best of judgment; that in 
this affidavit it was not intended in any way to re- 





flect upon or injure the court, and that the affidavit 
was made while the respondent was laboring under | 
a sense of injustice which, for the time being, ob- ' 
secured his judgment; and he fully retracts and with- ; 
draws all the statements in the said affidavit con- 
tained which in anywise reflects upon or impugn the 
motives of the court. He also states that this was 
his first offense, and asks that he may be absolved 
from intentional wrongdoing, and is prepared to 
make such reparation as the court deems he should 
make in the premises. This court is not concerned 
so much with the punishment of the respondent as 
with the discharge of its duty of protecting the ad- 
ministration of justice; and while we are willing to 
accept the statement of the respondent that prepar- 
ing and filing this affidavit was the result of an 
impulse caused by what he considered a great injus- 
tice inflicted upon himself and his client, we cannot 
overlook the fact that the statements are made in an 
affidavit deliberately sworn to by the respondent and 
which was submitted to the court to influence its 
judicial action. It all shows deliberation and pre- 
meditation, and not the impulsive writing of a letter 
or oral remarks addressed to the court, and is, we 
think, within section 67 of the Code of Civil Pro- 
cedure; and we do not think that we are justified in 
overlooking this offense. The respondent must there- 
fore be suspended from practice for the period of six 
months, and we wish to have it understood that in 





the future we shall deem it our duty to treat such 


mimes 





an offense as a serious breach of the duty that at. 
torneys owe to the courts of the State and to the 
administration of justice. 





3:0; 


The Standard Oil Rebate Case Decision. 


The U. S. Cireuit Court of Appeals, in the opin- 
ion in this case, written by Judge Grosscup, state 
that the assignments of error that they review re. 
late 


1. To the view adopted by the trial court, car. 
ried out in its rulings on the admission and exclu. 
sion of evidence, and embodied in its charge to the 
jury, that a shipper can be convicted of accepting 
a concession from the lawful published rate, even 
though it is not shown, as bearing on the matter 
of intent that the shipper av the time of accepting 
such concession knew what the lawful published rate 
actually was. 

“2. To the view adopted by the trial court that 
the number of offenses is the number of car loads of 
property transported, irrespective of whether each 
car load constituted the whole or a part only of a 
single transaction resulting in a shipment; and 

“3. Whether, in the imposition of the fine named, 
the trial court abused the discretion vested in the 
court.” 

The attorneys who appeared in court for the Stand- 
ard Oil Company have given out a signed statement 


; as follows: 


“The Circuit Court of Appeals has reversed the 
case upon three grounds: 

“1. That a shipper cannot be convicted for ac- 
cepting a concession from the lawful published rate, 
unless it is shown that such shipper actually knew 
what the lawful published rate was and in accept- 
ing a less rate did so knowingly and intentionally. 

“2. That the trial court erred in holding that the 
number of offenses is equivalent to the number of 
car loads of property transported. 

“3. That the trial court abused its discretion by 
the investigation which it conducted after the ver- 
dict of the jury, and in measuring and exaggerating 
the penalty to be imposed by the ability of the 
Standard Oil Company of New Jersey, which was 
not the defendant or party to the suit, to pay the 
fine.” 

For the purpose of testing the validity of these 
rulings. let us consider a parallel liquor case. The 
sale of wine or beer in the absence of prohibitory 
statutes is just as legal as rebates or concessions to 
shippers in the absence of th Elkins Law. Rebates 
and concessions are penalized as crimes as well as 
the sale of intoxicating liquor to minors on the 
ground of public policy. 

For illustration of the views of the Court of Ap- 
peals we assume the following state of facts: A 
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Peoria distiller or brewer opens a saloon in 
Bloomington. A Bloonington man of good moral 


character, but worth less than $100, obtains a li- 
ense in his own name to run the saloon. <A minor 
x the age of 20 years makes, on the first of the 
month, an agreement with the saloonkeeper for a 
daily drink of whisky or beer to be paid for at the 
nte of 10 cents a drink when he receives his wages 
at the end of the month. Under this agreement he 
gts thirty drinks during the month and then set- 
tles for them, paying $3. At the next term of the 
Circuit Court the Bloomington saloonkeeper is in- 
dicted by the grand jury for selling intoxicating 
liquor, contrary to the statute, to a minor. 

The indictment contains thirty counts—one for 
each drink. On the trial of the case a Peoria lawyer 
appears for the defendant and offers to prove that 
the saloonkeeper did not know that under the agree- 
ment for these drinks he was selling intoxicating li- 
qr to a minor, but the court, in accordance with 
the rulings of the Supreme Court of this State, re- 
(See 77 Til. 322; 91 
Ill. 494; 219 Ill. 16; see, also, 144 Federal Reporter, 
932.) 

The jury finds the defendant guilty on thirty 
counts of the indictment. In this State the fine for 
selling intoxicating liquors to a minor is not less 
than $20 nor more than $100 for each offense. The 
judge, in the exercise of his discretion, imposes fines 


a+ rage 


for instance, $25 for each offense) amounting to 
$750. 

The case is taken to the Supreme Court of this 
State and the attorney for the defendant (the 
Bloomington claims that the case 
should be reversed upon these three grounds: 

1. That the saloonkeeper cannot be convicted for 
elling intoxicating liquor to a minor unless it is 
shown that he actually knew that the buyer was a 
minor. i i 

2. That there was no offense committed until the 
minor had taken his thirty drinks—that each drink 
was a part only of a single transaction. 

3. That the trial judge abused the discretion 
vested i> the court by imposing fines amounting to 
a sum several times greater than what he was 
worth. aware 

What would be the answer of the court to such 
claims? As to the first, the court would simply 
tefer to the cases above cited. As to the second, the 
court would say that the transfer of each glass of 
liquor to the minor was a transfer of the title to 
the liquor then drunk—was a sale constituting a dis- 
tinct offense. As to the third, the court would say 
that a man who commits a crime cannot escape the 
statutory penalty by merely showing that such pen- 
alty would “wipe out” all the property he had. 

Now make the following substitutions: The Stand- 
ard Oil Company of New Jersey and its lawyers in 
place of the Peoria distiller or brewer and his law- 


saloonkeeper ) 


yer; the subsidiary Standard Oil Company organ- 
ized in Indiana in place of the Bloomington saloon- 
keeper licensed by the city of Bloomington to sell 
intoxicating liquors; the transportation of car loads 
of oil under a general agreement for rebates or con- 
cessions in place of daily drinks to be settled for by 
a minor on pay day, violations of the Elkins Law 
providing a penalty for rebates and concessions of 
from $1,000 to $20,000 for each offense in place of 
violations of our statutory law providing a penalty 
of from $20 to $100 for each sale of intoxicating li- 
quor to a minor. 

If the Supreme Court of Illinois would sustain 
the judgment in the supposed liquor case, as it cer- 
tainly would, does it not seem that the same course 
of reasoning ought to have sustained the rulings of 
Judge Landis in the Standard Oil rebate cases? 

R. M. BENJAMIN. 

Bloomington, Ill., July, 1908. 





70: 


The Law at Tinker’s Alley. 

It was Cupid’s day at the little court on the ave- 
nue, and when the clerk called the case of Sarah 
McCarty against William O’Connor, the counsel for 
the plaintiff answered “ready.” As no one re- 
sponded for the defendant, Judge Houlihan decreed 
that a default should be entered. and that the case 
stand for assessment of damages. The clerk accord- 
ingly called the defendant. William O’Connor, to ap- 
pear and show cause why a decree should not be en- 
tered according to the law made and provided, and 
there being no response, the defendant was duly de- 
faulted according to law. Lawyer Tim O’Rourke 
read the pleadings, and submitted the case without 
argument, as no defense was offered. 

“The question to be detarmined in this case,” be- 
gan Judge Houlihan, in summing up, “is what dam- 
ages should be awarded to a woman iv thirty-eight 
years fer breach iv promise. Honey attracts flies, 
the flame the moth, and the job the girl. Whin a 
boy in love is out iv work, his love lamp has a 
cracked chimney. Wimmin as a rule exaggerate 
everything but their age. Some wimmin marry fer 
a home, others fer love and affection. but most men 
generally marry so as to have a light in the win- 
dow when they return from their day’s toil. A girl 
will be kaping company wid a young man fer over 
three years, and during these evening walks she will 
always stop him in front of stores where they sell 
carpets, ranges and kitchen furnishings, thus giving 
him gentle hints, and whin he musters up courage 
enough to ask her to marry him, she will say: ‘Oh, 
dear me, this is so sudden.’ It’s funny how economi- 
cal a boy will get after he is engaged; he will actu- 
ally wear five-cent stockings. and in this way he will 
accumulate money enough fer the fateful day. After 





a man marries the single girls carefully inter him in 
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love’s cemetery, and everybody but his wife places 
the epitaph over him, ‘May he rest in peace.’ In 
the balmy days of June a man thinks he has planted 
a rose in love’s garden, but a year from the fol- 
lowing October the calendar of the divorce court in- 
forms him that the crop is ‘ poison ivy.’ The aver- 
age man succeeds in the love game about as well as 
the countryman with loaded dice, and after a little 
experience he also discovers that on the love train 
he is excess baggage. ‘They say that man was made 
to work an’ be worked,’ but I go farther and say 
that he is simply a chair in the kitchen, to be sat 
upon at pleasure. A woman was made to be man’s 
helpmate, and to do his cooking and washing, but 
the average man finds out to his sorrow, when his 
wife attends half a dozen club meetings a week, that 
instead of a housekeeper and a sharer of his joys 
and sorrows, he is wedded to Barnum’s Circus, and 
the ‘Quick Lunch’ restaurants have added to their 
patrons another steady customer. 

“Whin the honeymoon is over, a man will stay 
in the house every night fer about two years, actu- 
ally handcuffed to his wife, but the spell soon laves 
him, his intelligence returns, and once more he will 
mix among the common people. Marriages were 
made in heaven, but that was before the days iv 
trusts and divorce courts, and before the wimmin 
folks were taught the great American art iv sepa- 
rating a man from his money. I find in this case 
that the plaintiff, having reached an age whin birth- 
days ceased to trouble her, and being also at that 
period iv life whin she won’t tear under the wing, 
is entitled to soothing syrup in the shape of a judg- 
mint in the sum of two hundred dollars.” 

JosEPH M. SuLLIVAN, LL.B., 
of the Suffolk (Mass.) Bar. 
0; 
The Attitude of the Denver Convention 
Toward the Courts. 

Perhaps the most serious blunder made by the 
Chicago convention of 1896 was an attack upon the 
courts. The most serious phase of this was a threat, 
somewhat veiled, it is true, but nevertheless a threat 
to pack the Supreme Court of the United States in 
order to secure a decision which the political exi- 
gencies of the situation seemed to demand. It is 
not necessary here to argue the wisdom or unwis- 
dom of the desired decision, for however wise or ex- 
pedient it might be, the price suggested was far too 
high. Respect for the courts is not a commodity 
which a nation can afford to barter away at any 
price. Though threats to pack the House of Lords 
are not uncommon in England, those threats are 
aimed at the House of Lords as a political, not as a 
judicial, body. If there is an instance in English 
history where there has been a threat to pack the 
House of Lords in order to secure a decision by it 
in its capacity as a Court of Appeals, I have yet to 





find such instance. Nor am I at all doubtful that if 
such a threat were made it would so shock the Brit. 
ish nation that the party making it would not for 
years be in a position to carry out the threat. 
Previous to the Denver convention there were 
prophecies that it would repeat the blunder made by 
its predecessor. Fortunately, however, these prophe- 
cies did not prove true. Whatever attack, if any, 
may have been contemplated, it did not materialize, 
either in the speeches or in the platform. The sub- 
ject in regard to which an attack was expected was 
that of injunctions in labor controversies. The dif- 
ference in the amount of wealth and number of votes 
possessed by the parties to these controversies is 
such that the subject lends itself very readily to 
demagogic treatment. The incentive to impassioned 
utterances at the Denver convention was increased 
by the conservative character of the anti-injunction 
plank in the Republican platform adopted at Chi- 
cago, which would not unnaturally lead to an over- 
doing of the thing at Denver, in order to emphasize 
the difference of the two parties in their attitude 
toward labor, It is, therefore, gratifying to note 
that, instead of giving free rein and full spur to his 
spirited charger, the man in the saddle at the Den. 
ver convention made use of the curb and calm 





words. The declarations contained in the platform 
upon this subject are: 

“The courts of justice are the bulwarks of our 
liberties, and we yield to none in our purpose to 
maintain their dignity. Our party has given to the 
bench a long line of distinguished judges, who have 
had the respect and the confidence in which this 
department must be jealously maintained. We re- 
sent the attempt of the Republican party to raise an 
issue respecting the judiciary. It is an unjust re- 
flection on a great body of our citizens to assume 
that they lack respect for the courts. It is the fune. 
tion of the courts to interpret the laws which the 
people create, and if the laws appear to work eco- 
nomic, social or political injustice, it is our duty to 
change them. The only basis upon which the integ- 
rity of the courts can stand is that of unswerving 
justice and protection of life, personal liberty and 
property. If judicial processes may be abused, we 
should guard them against abuse. 

“ Experience has proven the necessity of a modifi- 
eation of the present law relating to injunctions, 
and we reiterate our pledge of 1896 and 1904 in fa- 
vor of the measure which passed the United States 
Senate in 1896, but which a Republican Congress 
has ever since refused to enact, relating to contempts 


in Federal courts and providing for trial by jury in 


eases of indirect contempt. Questions of judicial 


‘practice have arisen. especially in connection with 


industrial disputes. We demand that the parties to 


all judicial proceedings be treated with rigid im- 





partiality and that injunctions should not be issued 
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in any case in which injunctions would not be issued 


if no industrial dispute were involved. 

“The expanding organization of industry makes it 
essential that there should be no abridgment of 
wage-earners and producers to organize for the pro- 
tection of wages and the improvement of labor con- 
ditions, to the end that such labor organizations 
and their members should not be regarded as illegal 
combinations in restraint of trade.” 

Whether or not the first paragraph would have 
teen recast, or at least abbreviated, had the deci- 
sion of the Circuit Court of Appeals handed down its 
decision in the Standard Oil case before the conven- 
tion, I shall not attempt to say, As it stands, the 
Democratic platform can no more be interpreted as 
an attack upon the courts than can that of the Re- 
publicans. The only difference is in the degree of 
explicitness with which they call for legislative lim- 
itation upon the exploitation of the equity powers 
of the inferior Federal courts as applied to injune- 
tions in labor disputes. If legislative provisions in 
regard to Federal court practice is an attack upon 
those courts, then our State legislatures have been 
making repeated attacks upon our State courts, for 
eur codes and statutes abound in legislation regulat- 
ing practice in those courts. It may be that the 
need for Federal legislation has been exaggerated; 
that is a question of fact upon which I do not feel 
qualified to pass. But that the Federal courts have 
abused, and are still abusing, their powers to such a 
degree as to call for legislative regulation is em- 
phatically asserted by Theodore Roosevelt, who says 
in his last annual message: “ Instances of abuse in 
the granting of injunctions in labor disputes con- 
tinue to occur.” As to the effect of this, he says, in 
his special message of April 27, 1908: “Extreme 
bitterness is caused among large bodies of worthy 
citizens by the use that has been repeatedly made of 
the power of injunctions in labor disputes.” 

I hope to have the pleasure of discussing the sub- 
ject at greater length in a later article. 

Epwin MAXEY. 

University of Nebraska, Lincoln, Neb., August, 
1908. 
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Notes of Cases. 





EVIDENCE—TELEPHONIC COMMUNICATIONS. 

In Conkling v. Standard Oil Co., in the Supreme 
Court of Iowa, June, 1908 (116 N. W. 822), it was 
held that a telephone conversation may be repeated 
in evidence where such conversation is otherwise ad- 
missible, though the witness did not identify posi- 
tively the person with whom he had the conversa- 
tion, that matter only going to the weight of the 
evidence. On this point the court said: 

Was there competent evidence on the subject of 





express warranty sufficient to take the case to the 
jury? Plaintiff called as a witness one Campbell, an 
automobile salesman, and, over the objection of 
defendant, he was allowed to testify that on a day 
previous to the transaction in question, at the 
request of and in the presence of plaintiff, he called 
up the office of defendant by telephone, when a con- 
versation occurred, as follows. ‘Q. Are you selling 
Polar Ice oil for cooling purposes in automobiles? 
A. Yes. Q. Do you recommend it? A. Yes. Q. Is 
it being used to any extent: A. Yes. Q. Is there 
any danger from fire; A. No.’ To other questions 
the witness answered that he did not know who was 
talking at the other end of the line, but that he 
had frequently telephoned orders to the office of de- 
fendant; and, referring to the person who answered 
at the time in question: ‘I would say it was the 
same person.’ ‘he objection made to this testimony 
was that any statement made to Campbell was in- 
competent and immaterial under the issues; that it 
did not appear with whom the conversation was 
had, nor that such person was an employe of defend- 
ant authorized to make representations. And for 
these reasons counsel insist that the evidence was 
improperly admitted into the record, and should not, 
therefore, be considered in determining whether or 
not a case had been made for the jury. We are not 
disposed to concede merit in the objection. Tae 
fact that the conversation was carried on by Camp- 
bell is not material. To all intents and purposes 
plaintiff was talking through Campbell (30 Am. & 
Eng. Ency., p. 150). As the case stood at the time 
the evidence was offered, plaintiff was claiming that 
defendant was holding out the particular brand of 
oils as suitable and safe for cooling purposes, and 
clearly enough the evidence was addressed to proof 
thereof. Nor is the fact that the witness could not 
positively identify the person with whom he was 
talking necessarily fatal to the admissibility of the 
evidence. It is well settled that, where otherwise 
admissible, telephone conversations may be repeated 
in evidence. ‘Conversations so held are as admis- 
sible in evidenee as personal interviews by a cus- 
tomer with an unknown clerk in charge of an ordin- 
ary shop would be in relation to the business there 
carried on’ (Wolfe v. Railway, 97 Mo. 473, 11 8. W. 
49, 3 L. R. A. 539, 10 Am. St. Rep. 331; 27 Am. & 
Eng. Ency., p. 1091). The weight to be accorded to 
such evidence is another thing. It may be much 
o1 little, as the jury shall attach credibility, or as 
there shall be other evidence tending to support or 
contradict. As bearing on the general question now 
being considered, it may be here added that the evi- 
dence subsequently introduced made it appear that 
there was employed in defendant’s office an order 
clerk who was in charge of the telephone, and whose 
duty it was to attend to telephone orders.” 
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Beneficial Associations—Benefits—* Physical Ina- 
bility to Work.”—In Keith v, Chicago, B. & Q. R.R., 
in the Supreme Court of Nebraska (June, 1908, 116 N. 
W. 957), it appeared that railway employees only 
were permitted to join the relief depdrtment of the 
defendant company, an institution organized to pay 
disability benefits to members, The contract for 
benefits provides: ‘The word ‘disability’ shall be 
held to mean physical inability to work.” it was 
held that the words “physical inability to work” 
mean inability to perform such labor as the injured 
member was engaged in at the time of his injury, or 
similar labor which would enable him to earn wages 
equally as remunerative. 

It was further held under the provisions of such 
contract, if an injured member of the relief depart- 
ment recovers so that he is able to perform such work 
as is contemplated in the contract, or similar work 
equally as desirable and remunerative, then the ob- 
ligation of the defendants to pay disability benefits 
ceases. But recovery sufficient to enable him to earn 
much smaller wages at some other employment, or 
employment procured through the charity or indul- 
gence of friends or relatives, when, in fact, he has 
not recovered from his disabilities, is insufficient to 
release defendants. The court said in part. 

“It would, indeed, be a harsh rule which would re- 
quire the relief department to pay to its members 
continuously the relief promised during disability in 
the event that such member, although unable to re- 
sume the employment in which he was engaged at 
the time of the injury, should so far recover as to be 
physically able to earn wages equal to or greater 
than the wages earned by him in such employment. 
Such construction cannot be given to the provisions 
of this contract. If an injured member of the relief 
department recovers to the extent that he is no longer 
disabled in the performance of the work contemplated 
or similar work—that is, employment equally as de- 
sirable and remunerative—then the obligation of the 
defendants to pay disability benefits ceases. The 
work contemplated is the work of railway employees. 
The purpose of the department is to partially indem- 
nify its members against the loss of wages occasioned 
by their inability to perform such labor. In other 
words, the ‘disability’ for wrich partial indemnity 
is paid is disability which prevents the member from 
doing the ‘ work’ contemplated in the contract, and 
which results in his financial loss. The regulations 
of the relief department are similar to the by-laws 
of a mutual insurance company. They enter into 
and become a part of the contract. Indemnity to 
the injured member, and not profits, is the object of 
the department. This would be defeated if an in- 
jured member would be permitted to collect the bene- 
fits provided after he had recovered to such an ex- 


tent that he could enter a similar employment equally 


— 
a 


R. R. v. Olsen, 70 Neb. 570, 99 N. W. 847, in the 
opinion overruling the motion for rehearing, it ig 
said: ‘There seems to be force in the argument 
that if the plaintiff had recovered from the injury 
so as to be able to perform labor similar and equiva. 
lent to that required in the employment in which 
he was engaged at the time of the accident, or was 
able to perform the duties of an engagement that was 
open and available to him whereby he could sup. 
port and maintain himself as he was able to do be 
fore the accident, he was “able to work” within the 
meaning of that expression in the contract.’ This 
is a correct rule and should be adhered to whenever 
applicable. Defendants invoked it here. It fal. 
lows, of course, that the instruction given herein was 
erroneous in that it defined ‘ disability’ as ‘ inability 
to perform the ordinary duties in the employment in 
which Keith was engaged at the time of his injuries’ 
But, as we view it, this error was without prejudice, 
Under the evidence the judgment rendered was the 
only one permissible. Keith never became physic. 
ally able to resume his work as a switchman; nor 
did he ever become physically able to earn wages in 
any similar employment; nor was he ever able to 
earn wages equal to the wages of a switchman. He 
was retained as a bartender notwithstanding his 
physical defects, which partially incapacitated him. 
A review of the evidence leads us to the conclusion 
that he was able to hold this position by reason of 
his employer’s indulgence, and, further, because of a 
tenacity of purpose on his part to earn what he could 
jin spite of his impaired physical condition. His 
condition was such that he could not reasonably be 
expected to go into the business world and procure 
remunerative employment. He was badly crippled. 
People usually do not employ such help except at 
very small wages. The words ‘ physical inability 
to work,’ as used in the regulations of the defendant's 
relief department, mean inability to perform manual 
labor which would enable the injured member to ear 
wages equal to what he would have earned in the 
employment in which he was engaged at the time he 
was injured, The fact that the injured member 
earned wages by employment procured through char 
itable or indulgent relatives or friends is insufficient 
to establish his ability to work within the meanng 
of the contract.’—N. Y. Law Journal. 
20: 
Street Railway’s Liability for Giving Incor- 
rect Transfer. 

Three interesting decisions regarding the rights of 
a passenger on a street railway to whom a wrong 
transfer has been given were recently rendered by 
the highest courts of Georgia, Connecticut and Ohio. 

In the Georgia case, Georgia R. & Elec. Co. 
Baker, 54 S. E. Rep. 639, it is held that if a mistake 
is made by the conductor in issuing a transfer. and 








as desirable and remunerative. In Chieago, B. & Q. 


the passenger presents the transfer to the conductor 
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of the second car and gives a reasonable explanation 
of the mistake, the conductor must at his peril de- 
termine whether the passenger is entitled to ride 
upon the transfer, notwithstanding it does not upon 
its face show such right; and a condition printed on 
the transfer that “the holder by accepting agrees 
that, should any controversy arise as to its validity, 
holder will pay fare and call at company’s office for 
correction,” is unreasonable and void. It is further 
held that a mere threat by the conductor to expel 
the passenger in such case, though not accompanied 
by insulting words or actions, gives rise to a right of 
action, and that the measure of damages is not lim- 
ited to the amount paid to prevent an expulsion, but 
gneral damages my be recovered as for an inex- 
cusable trespass. 

In the Ohio case, Cleveland City Ry. Co. v. Con- 
nr, 78 N. E. Rep. 376, the court takes the same 
view, holding that if the passenger is ejected in such 
case for refusing to pay a second fare, he cannot be 
restricted to damages for breach of the contract to 
arry him. As to the passenger’s duty to explain 
the mistake, the court holds that his failure to make 
such explanation will not of itself defeat his right to 
recover, but is admissible as part of the res gestae 
a3 bearing upon the question of good faith. 

In the Connecticut case, Norton v. Consolidated 
Rk, Co., 63 Atl. Rep. 1087, the opposite view was 
taken, the court holding that only nominal damages 
were recoverable. The conflicting authorities on this 
pint are collected in a note to Hornesby v. Georgia 
P. & Elee. Co., 1 Am. and Eng. Annot. Cas, 392.— 
Law Notes. 





3:0: 


The Humorous Side of the Law. 

“In Omaha,” says a New Yorker, whose business 
keeps him on the road quite a bit, “the general 
breeziness of the west is shared by the waiters in 
the restaurants. 

“A legal light of that town recently entered an 
tating house and was immediately approached by a 
waiter, who observed, cheerfully: 

“*T have deviled kidneys, pigs’ feet and calves 
brains.’ 

““Have you?’ coolly asked the lawyer. ‘ Well, 
vhat are your troubles to me? I came here to eat.’” 

Judge Martin decided that certain evidence was 
idmissible. The attorney took strong exception to 
the ruling and insisted that it was admissible. 

“I know, your honor,” said he, warmly, “that it 
is proper evidence. Here I have been practicing at 
the bar for forty years, and now T want to know if 
lam a fool.” 

“That,” quietly replied the court, “is a question 
of fact and not of law, so I won’t pass upon it, but 
will let the jury decide.”—Liverpool Mercury. 





aspera 





Among the Late Decisions. 


A statute providing that adult females shall not 
be employed to work in a factory before 6 o’clock in 
the morning, or after 9 o’clock in the evening, is 
held, in People v. Williams (N, Y.), 12 L. R. A, (N. 
S.) 1130, to be an undue restriction upon the free- 
dom of contracting. 

The equal protection of the laws is held, in Brad- 
ford Construction Co. v. Heflin (Miss.), 12 L. R. A. 
(N. S.) 1040, not to be denied to railroad companies 
by a constitutional provision repealing the fellow- 
servant doctrine in favor of employees of commercial 
railroads, but not as to logging, lumber and other 
like roads, 

A stockholder in a corporation is held, in Stokes v. 
Continental Trust Co. (N. Y.), 12 L. R. A. (N. 8.) 
969, to have the right, upon the increase of stock 
to be sold for money, to subscribe for a proportion 
of new stock at the price fixed for its issuance, equal 
to that which his former holdings bear to the former 
issues, of which he cannot be deprived by the officers 
of the corporation and the majority stockholders. 

In harmony with the few other decisions on the 
subject, it is held, in Salt Lake Invest. Co. v. Fox 
(Utah), 90 Pac. 564, 13 L, R. A. (N. 8S.) 627, that 
possession under a tax-sale certificate is not adverse 
until the expiration of the redemption period. 


The right of one in possession of property as li- 
censee to secure, because of his possession, adverse 
title to property of an adjoining owner which he oc- 
cupies, is denied in Davis v. Owen (Va.), 58 S. E. 


581, 13 L. R. A. (N. S.) 728, which seems to be a, 


case of first impression on this subject. 


A parol grant of an easement which is void under 
the statute of frauds is held, in Lechman v. Mills 
(Wash.), 91 Pac. 11, 13 L. R. A, (N. 8.) 990, to 
be sufficient to form the basis for an adverse posses- 
sion which will ripen into title by lapse of time. 


The right of an officer to arrest without a warrant 
one using abusive language toward him, or interfer- 
ing with him in the performance of his duty, is 
sustained in Myers v. Dunn (Ky.), 104 S. W. 352, 
13 L. R. A. (N. 8.) 881. 


Where goods are sold and delivered upon condi- 
tion that the title shall not pass to the vendee un- 
less the price agreed upon is paid, it is held, in Me- 
Iver v. Williamson-Halsell-Frazier Co. (Okla), 92 
Pac, 170, 13 L. R. A. (N. S.) 696, in harmony with 
the other decisiens on the subject, that the vendee 
has no attachable interest in the property until the 
performance of the condition. 


After an elaborate and theoretical discussion of 
the doctrine of ultra vires, it is held, in Bell v. Kirk- 
land, 102 Minn. 213, 113 N. W. 271, 13 L. R. A. 


. 
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(N. S.) 793, that a contractor’s bondsmen will not 
be permitted to set up the fact that the contract be- 
tween the municipality and the contractor was ir- 
regular, as a defense to an action brought upon the 
bond by materialmen for material furnished to the 
contractor. 


In a nover case in regard to the right to compen- 
sation of an agent employed by a firm engaged in 
colonizingg to sell lands on commission, under a 
contract providing that he should receive a certain 
commission for sales made by himself, and a less 
commission on lands sold b. the employer or its 
other agents with his assistance, it is held that a 
sale, within the meaning of the contract, was not 
effected by a contract by which the owners of the 
land, being desirous of securing irrigation in order 
to promote its sale, conveyed it to an irrigation 
company the value of whose property was less than 
the value of the lands, receiving therefor, in addi- 
tion to 49 per cent. of the stock of the latter com- 
pany, an amount of its bonds sufficient to equalize 
the interests of the respective parties in the assets 
of the corporation. Close v. Browne, 230 Ill. 228, 
82 N. E. 629, 13 L, R. A. (N. 8S.) 634. 


A stipulation in a bill of lading that claims for 
injury to the property carried must be made within 
thirty days after its delivery at destination is held, 
in Liquid Carbonic Co. v. Norfolk & W. R. Co, 
(Va.), 58 S. EB. 569, 13 L. R. A. (N. S.) 753, to be 
valid and enforceable, notwithstanding a statute 
which provides that no contract shall exempt a com- 
mon carrier from its liability as such which would 
exist had no contract been made. 


On the much-disputed question whether a chatted 
mortgage fraudulent at to a portion of the property 
may be upheld as to the remainder, it is held, in 
Eastman v. Parkinson (Wis.), 113 N. W. 649, 13 
L. R. A. (N. S.) 921, that a chattel mortgage of 
stock in trare and other property, not characterized 
by actual fraud as to creditors of a mortgagor, may 
be constructively fraudulent as to them respecting 
the stock, and valid as to the other property. 


Contrary to what seems to be the weight of au- 
thority as to the power of the legislature to permit 
an appeal to the judiciary from tax assessments, the 
decisions on which qhestions are limited, it is held, 
in Silven v. Osage County (Kan.), 92 Pac. 604, 13 
L. R. A. (N. 8S.) 716, that the assessment of prop- 
erty for purposes of taxation is not a judicial func- 
tion, and that, therefore, a statute providing for an 
appeal from the county board of equalization to the 
District Court is unconstitutional and void. 


An ordinance requiring a permit from the city as 
a prerequisite to the erection of a house is held, in 
Fellows v. Charleston (W. Va.), 59 S. E. 623, 13 


—— 





L. R. A. (N. 8S.) 737, to be a valid exercise of the 
police power, and not repugnant to the Federal Qo, 
stitution. 


The revocation by a board of health of a permj 
to sell milk, without affording the holder of the pe 
mit a notice or opportunity to be heard, is held, j 
People ex rel. Lodes v. Health Department, 189 N 
Y. 187, 82 N, E. 187, 13 L. R. A. (N. S.) 894, ng 
to be a violation of due process of law, the powe 
of the members of the board, of health being admiy 
istrative merely, and not judicial. 


A contract to pay for preparing a defense ap 
furnishing legal services to secure the acquittal g 
the brother of the promisor, who is accused of 
crime, is held, in Barrett v. Towne (Mass.), 82 N, } 
698, 13 L. R. A. (N. S.) 643, not to be terminate 
by the death of the promisor; and his estate is hel 


after his death, 


A contract by a postmaster, for a consideratio 
to locate the postoffice in a certain building, is heli 
in Benson v. Bawden, 149 Mich. 584, 113 N. W. 2 
13 L. R. A. (N. 8S.) 721, to be void as contrary 1 
public policy. 


To render a transaction voidable on account 
the drunkenness of a party to it, it is held, in Ma 
tin v. Harsh, 231 Ill. 384, 83 N. E. 164, 13 L. R. 
(N, S.) 1000, that the drunkenness must have beg 
such as to drown reason, memory and judggmer} 
and to impair the mental faculties to such an ¢ 
tent as to render the party non compos mentis f 
the time being. 


The right of a county board, just before the ex 
ration of the terms of its members, and after t 
election of their successors, to exercise the statuto 
authority to enter into a contract for the coun} 
printing for a term of two years, is sustained 
Picket Pub. Co. v. Carbon County (Mont.), 92 Pa 
524, 13 L. R. A. (N. S.) 1115, although such cr 
tract will extend over almost the entire life of t 
succeeding board. 

One who has executed to a corporation an oil 7 
gas lease is held, in Harris v. Independence Gas ( 
(Kan.), 92 Pac. 1123, 13 L. R, A. (N. S.) 117], 
have no right to maintain an action to cancel t 
portion thereof relating to oil, on the ground th 
the only purpose of the company’s existence, mé 
tioned in its charter, is “to dig or mine for natu 
gas and sell the same for heat and lighting Pp 
poses.” 

The exclusiveness of the jurisdiction of the co 
of last resort to issue remedial writs for prerogati 
purposes is sustained in the much criticized case 
People ex rel. Graves v. District Court, 37 Colo. 4 





86 Pac. 87, 13 L. R. A. (N. S.) 768. 


to be liable for services rendered under the contra@ - 
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